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2018




The Parties to this Deed are:

(1) The Secretary of State for Education of Sanctuary Buildings, Great Smith
Street, London SW1P 3BT (the “Secretary of State”);

-and -

(2) Mulberry Schools Trust, a charitable company incorporated in England and
Wales with registered company number 10035860 whose registered address is at
Mulberry School for Girls, Commercial Road, London E1 2JP (the “"Company”).

together referred to as the "Partles”.

INTRODUCTION

A.

The Parties have entered into a master funding agreement on 27 April
2017 , a copy of which is contained in Schedule A, (the “Existing MFA").

The Parties have entered into a supplementary funding agreement in
respect of the Mulberry School for Girls on 27 April 2017 , a copy of which
is contained in Schedule B (the “Existing Mulberry School for Girls
SFA");

The Parties have entered into a supplementary funding agreement in
respect of the Mulberry UTC on 2 August 2017 , a copy of which is
contained in Schedule C (the “Existing Mulberry UTC SFA"); and

The Parties have agreed to amend and re-state the terms of the Existing
MFA, the Existing Mulberry School for Girls SFA and the Existing Mulberry
UTC SFA, on the terms set out In this Deed.

LEGAL AGREEMENT

1.

Wards, expressions and interpretations used in this Deed shall, unless the
context expressly requires otherwise, have the meaning given to them in,
and shall be interpreted in accordance with, the Amended Master Funding
Agreement (as defined in clause 2 below).

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing MFA shall be amended and re-stated in the
form of the Master Funding Agreement set out in Schedule D (the
*Amended Master Funding Agreement”). For the avoidance of doubt,
the Amended Master Funding Agreement does not terminate or suspend
the Existing MFA but amends and re-states it,

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Mulberry School for Girls SFA shall be
amended and re-stated in the form of the Amended Mulberry School for
Girls SFA set out in Schedule E (the "Amended Mulberry School for
Glirls SFA"). For the avoidance of doubt, the Amended Mulberry School for
Girls SFA does not terminate or suspend the Existing Mulberry School for
Girls SFA but amends and re-states it.

The Secretary of State and the Company agree that with effect from the
date of this Deed, the Existing Mulberry UTC SFA shall be amended and



re-stated in the form of the Amended Mulberry UTC SFA set out in
Schedule F {the "Amended Mulberry UTC SFA”). For the avoidance of
doubt, the Amended Mulberry UTC SFA does not terminate or suspend the
Existing Mulberry UTC SFA but amends and re-states it.

GOVERNING LAW AND JURISDICTION

3.

This Deed, and any dispute or claim arising out of or in connection with it,
its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and interpreted in accordance with the law of
England and Wales.

The Parties irrevocably agree that the courts of England and Wales shall
have exclusive jurisdiction to settle any dispute or claim that arises out of,
or in connection with, this deed or Its subject matter or formation
(including non-contractual disputes or claims).

COUNTERPARTS

5.

This Deed may be executed in any number of counterparts and by the
parties to it on separate counterparts, each of which when so executed
and delivered shall be an original, but all the counterparts shall together
constitute one and the same instrument.

IN WITNESS whereof this Deed has been executed by the parties hereto
and iIs intended to be and Is hereby delivered on the last date listed
below.

EXECUTED as a deed by affixing the corporate )
seal of the Secretary of State for Education )
authenticated by:- )

¥

Duly authorised by the Secretary of State for Education

DateQS/QK(QQ‘X



EXECUTED as a deed by
Mulberry Schools Trust
acting by:

Director 6

print name/MARK 7R ATNoK

DAt it reeiren et s e

-

Witnessed by .00 e el .
Signature

Full name. NUSEATH.. RASHAN
AddressE'Lzﬁ?
Occupation..f}s'.‘f.mmD...k;gﬁ.mw & PDMIN
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SUMMARY SHEET

Information about the Academy Trust:

Name of Academy Trust

Mulberry Schools Trust

Address c/o Mulberry School For Girls
Richard Street
Commercial Road
London
E12JP
Company Number 10035860
Contact details for the Chair of Charity | Ms Jane Farrell
Trustees As MAT address
Descriptor Clause No. | Applied Not used
PF) Clauses
Definitions of types of Academies 1 yes
Separate bank accounts 4.2A yes
Sufficient capacily and expertise to manage | 4.3A yes o
finances
Provision of information relating to each PFI 4.58 yes
Academy
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1.

INTRODUCTION

Introduction and definitions

1.1

1.2

1.3

1.4

This Agreement is between the Secretary of State for Education (the
“Secretary of State”) and Mulberry Schools Trust (the “Academy Trust’),
and is an academy agreement as defined by section 1 of the Academies Act
2010.

The Academy Trust is a company limited by guarantee incorporated in
England and Wales with company number 10035860 . The Academy Trust is
a charity and its directors are the Charity Trustees of the Academy Trust.

In order for the Academy Trust to establish and run a number of Academies in
England, according to the provisions of the Academies Act 2010, and in order
for the Secretary of State to make payments to the Academy Trust, the
Academy Trust must meet the requirements in this Agreement and in each
Supplemental Agreement that has been entered into by the Academy Trust
and the Secretary of State in respect of each Academy.

In this Agreement, and (except as expressly provided otherwise) in each
Supplemental Agreement, the capitalised words and expressions listed below
will have the following meanings:-

Definitions of types of Academies:

An “Academy” is a school or educational institution established and run in
accordance with the Academies Act 2010, and where this Agreement refers
collectively to “Academies” run by the Academy Trust, this may include any of the
following types of school or educational institution:

A “Free School” means an Academy which is a new educational institution within
the meaning of section 2(1){a) of the Academies Act 2010.

A “Mainstream Academy” means an Academy or a Free School which meets the
requirements set out in section 1A(1) of the Academies Act 2010,
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An "Alternative Provision Academy” means an Academy or a Free School which
meets the requirements set out in section 1C(1) of the Academies Act 2010.

A “Special Academy” means an Academy or a Free School which mests the criteria
set out in section 1A(2) of the Academies Act 2010.

A “Sponsored Academy” will ba {uniess otherwise stated) a Mainstream Academy
which is established pursuant to an Academy Order under section 4 of the
Academies Act 2010, which will be designated as a Sponsored Academy within the
Supplemental Agreement applicable to that Academy, and as such certain conditions
may apply to it.

“Studio School” means a type of Free School, principally for pupils and students
aged between 14 and 19, which places an emphasis on such pupils and students
obtaining employability skills through project-based learning.

“University Technical College” means a type of Free School, principally for pupils
and students aged between 14 and 19, which provides technical education with the
emphasis on a particular industry or scientific sector.

A "16-19 Academy” means an Academy or a Free School which meets the
requirements set out in section 18(1) of the Academies Act 2010.

Other defined terms:

“16-19 Funding Guidance” means the guidance published by the EFA and
amended from time to time, on behalf of the Secratary of State.

"Academies Financial Handbook" means the document with that title published by
the EFA and amended from time to ftime, on behalf of the Secretary of State.

“Academy Financial Year" means the year from 1 September to 31 August, or a
different period notified in writing by the Secretary of State.

“Articles” means the Academy Trust’s articles of association.
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“Business day” means any day other than a Saturday, Sunday, Christmas Day,
Good Friday or any day which is a bank holiday with the meaning given to that
expression in the Banking and Financiat Dealings Act 1971,

“Charity Trustees” means the directors of the Academy Trust who are responsible
for the general control and management of the administration of the Academy Trust.

“Chief Inspector” means Her Majesty’s Chief Inspector of Education, Children’s
Services and Skills.

‘Commissioner” means LAs and/or schools referring pupils to an Alternative
Provision Academy for admission under the legal powers set out in the relevant
Supplemental Agreement.

“Control” means the power of an organisation or individual ('A") to ensure that the
affairs of a another organisation are conducted in accordance with A’s wishes,
whether through share ownership ar voting power, by agreement, because of powers
conferred by articles of association or any other document, or otherwise; and
“Controls’ will be construed accordingly.

"DfE" and the expression "Department” means the Department for Education or any
successor Department which has responsibility for schools”

“EFA” means the Education Funding Agency.

“Guidance" means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“Independent School Standards” means the independent school standards
prescribed under section 157 of the Education Act 2002.

"LA" means a local authority.

“Local Governing Body" means the committee (if any) sstablished by the Academy
Trust in relation to an Academy or Academies, within the Academy Trust, in
accordance with the Articles.

"Parents” means parents or guardians.
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“PF1 Academy" means an Academy which forms part of a scheme procured
pursuant to the Government's Private Finance Initiative;

*Predecessor School” means the school which the Academy in question replaced,
where applicable.

“Publicly Funded Assets” means (a) assets or property funded wholly or partly
using payments made by or on behalf of the Secretary of State, and (b) publicly
funded land as defined in paragraph 22(3) of Schedule 1 to the Academies Act 2010.

“Pupil Premium” means an amount equivalent to the pupit premium as defined in
the School and Early Years Finance {England) Regulations 2013

“Pupil Referral Unit” means any school established in England and maintained by
an LA which is specially organised to provide education for children falling within
section 18(1) of the Education Act 1996.

Any reference to “Secretary of State” includes a reference to the EFA acting on the
Secretary of State’s behalf. .

“Secretary of State's consent’ means the Secretary of State’s specific, prior writien
consent, which will not be unreasonably withheld or delayed.

“SEN" means Special Educational Needs and the expressions “special educational
neads” and “special educational provision” have the meaning set-out in sections
20(1) and 21(2) of the Children and Families Act 2014.

"“Start-up Period” has the meaning as defined in the relevant Supplemental
Agreement.

“Supplemental Agreement” means an agreement supplemental to this Agreement
for any Academy which the Academy Trust agrees to establish and maintain and the
Secretary of State agrees to fund, which is substantially in the form of the
supplemental funding agreement entered into by both parties at the time that this
Agreement is signed.
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“Teaching Staff’ means teachers and the principal or head teacher employed at the
Academy.

“Termination Notice” means a nolice sent by the Secrefary of State to the Academy
Trust, terminating this Agreement and each Supplemental Agreement on the date
specified in the nofice.

1.5 The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.6 A reference in this Agreement to any party or body includes its successors.

1.7 Any words following the terms ‘include’, ‘including’ or ‘in particular’ are by way
of illustration, not limitation.

1.8 A reference in this Agreement to land includes any buildings or structures on
the land.

1.9 A reference in this Agreement to pupils includes students at a 16-19
Academy.

1.10 Where any legislation, legal requirement or published guidance is referred {o,
unless otherwise stated, the following terms should be interpreted as follows:

a) *school” refers to the relevant Mainstream Academy, Alternative
Provision Academy, Special Academy or Studio School, and
*educational institution” refers, where the context so admits, to a 16-19
Academy,

b) the *head teacher” may refer to the Academy’s head teacher or
principal;

c) references to the *governing body” or "responsible authorities™ will be
taken to refer to the Academy Trust; and

d) references to registered pupils will be treated as references fo
registered pupils at the Academy.
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1.11

1.12

References in this Agreement or any Supplemental Agreement to any named
legislation, legal requirement or published guidance should be taken to
include any amendment to or replacement of it.

If any questions arise about how this Agreement should be interpreted, the
answer will be decided by the Secretary of State, after discussion with the
Academy Trust.

General Obligations of the Academy Trust

1.13 In order for the Academy Trust to establish and run independent schools

and/or educational institutions in England, according to the terms of the
Academies Act 2010, and in order for the Secretary of State to make
payments to the Academy Trust, the Academy Trust must meet the conditions
and requirements set out in this Agreement, and in each Supplemental
Agreement for an Academy for which payments are claimed. In particutar, the
Academy Trust must ensure the Academies it runs mest the applicable
requirements as follows:

a) for Mainstream Academies, those specified in Section 1A of the
Academies Act 2010;

b) for Alternative Provision Academies, those specified in Section 1C of
the Academies Act 2010;

c) for 16-19 Academies, those specified in Section 1B of the Academies
Act 2010;

d) for Special Academies, those specified in section 1A(2) of the
Academies Act 2010, and:

i.  the Academy Trust must ensure special educational provision is
made at each of the Special Academies for one or more
categories of SEN. These categories may include, but are not
limited to: Specific Learning Difficuities, Moderate Learning
Difiiculties, Severe Learning Difficulties, Profound and Multiple
Learning Difficulties, Behaviour Emotional Social and

10
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i
.

iv.

Development Needs, Speech Language and Communication
Needs, Autistic Spectrum Disorder, Visual Impairment, Hearing
Impairment, Multi-Sensory Impairment, Physical Disability;

the Academy Trust may not refuse to admit a child whose

statement of SEN names one of the Special Academies on the
sole basis that some, or all, of the child's SEN do not feature in
the calegories referred to in clause 1.13(d)(i) of this agreement.

the Academy Trust must comply with all of the obligations
imposed upon special academies by legislation, and with the
obligations imposed upon the governing bodies of maintained
special schools in Chapter 1 of Part 4 of the Education Act 1996.

the Academy Trust must ensure that each Special Academy's
website includes details of the arrangements for the admission of
disabled pupils; the steps taken to prevent disabled pupils from
being treated less favourably than other pupils; the facilities
provided to assist access to the Academy by disabled pupils; and
the plan prepared by the Academy Trust under paragraph 3 of
Schedule 10 to the Equality Act 2010. Disabled pupils in this
paragraph mean pupils who are disabled for the purposes of the
Equality Act 2010,

1.14 To the extent that it is compatible with the Academy Trust fulfilling its
charitable purpose of advancing education in the United Kingdom for the
public benefit, the Academy Trust must ensure that each of its Academies is
at the heart of its community, promoting community cohesion and sharing
facilities with other schools and/or other educational institutions and the wider

community.

1.15 The Academy Trust must conduct its Academies within the terms and
reguirements of;

a) the Articles;

December 2014 v3
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1.16

1.17

1.18

1.19

1.20

b) any legislation or legal requirement that applies to academies, including
the Independent School Standards and legislation about meeting the
needs of pupils with SEN and disabilities,

c) the Academies Financial Handbook, as stated in clauses 4.6 to 4.8;
and

d) this Agreement, and any and ali Supplemental Agreements.

The Academy Trust must, as soon as is reasonable, establish an appropriate
mechanism for the receipt and management of donations for the purpose of
its aims as specified in the Articles.

The Academy Trust must obtain the Secretary of State’s consent before
applying to have an Academy designated as a school with religious character.
The Secretary of State may at his discretion refuse or consent to the Academy
Trust making such an application.

Unless an Academy operated by the Academy Trust is designated as a school
with a religious character under the Religious Character of Schools
{Designation Procedure) (Independent Schools) (England) Regulations 2003,
it agrees io be bound by the prohibition against discrimination in section 85 of
the Equality Act 2010.

The Academy Trust is not required to publish information under this
Agreement, or any Supplemental Agreement, if to do so would breach its
obligations under the Data Protection Act 1998.

The Academy Trust must ensure that its Academies meet the needs of
individual pupils, including pupils with SEN and disabilities.

Governance

1.21

1.22

The Academy Trust will be governed by a board comprising the Charity
Trustees of the Academy Trust {the “Board of Charity Trustees").

The Board of Charity Trustees must have regard to any Guidance on the
governance of academy trusts.

12
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1.23

1.24

1.25

1.26

1.27

The Academy Trust must ensure that it engages with the relevant Local
Governing Body (if any) or representatives of each Academy, and that
arrangements are in place for matters relating to the functioning of each
Academy to be brought to the attention of the Charity Trustees of the
Academy Trust,

The Academy Trust must provide to the Secretary of State the names of all
new of replacement members of the Academy Trust, stating the date of their
appointment and, where applicable, the name of the member they replaced as
$o0n as is practicable and in any event within 14 days of their appointment.

The Academy Trust must not appoint any new or replacement members until
it has first informed them, and they have agreed, that their names will be
shared with the Secretary of State to enable him to assess their suitability,

If the Academy Trust establishes and maintains a Free School, it must, in
addition to its obligations under clauses 1.24 and 1.25:

a) pravide to the Secretary of State the names of all new or replacement
Charity Trustees of the Academy Trust, stating whether they have been
appointed or elected, the date of their appointment or election and,
where applicable, the name of the Charity Trustees they replaced as
soon as is practicable and in any event within 14 days of their
appointment or election; and

b) not appoint or elect any new or replacement Charity Trustees until it
has first informed them, and they have agreed, that their names will be
shared with the Secretary of State to enable him to assess their
suitability.

The Academy Trust must not. amend or remove the provisions in its Articles
relating to the appointment or election or the resignation or removal of Charity
Trustees or members (“the Governance Articles”) without the Secretary of
State's consent.

13
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1.28

1.29

2,

Before any change to the Governance Articles is proposed the Academy Trust
must give notice to the Secretary of State of:

a) the proposed amendment or removal; and;
b} the reason for it,

If the Secretary of State consents to the proposed changes, the Academy
Trust shall approve any changes to the Articles as soon as reasonably
practicable and provide the Secretary of State with a copy of the amended
Articles and the resolution(s) approving them.

RUNNING OF THE ACADEMIES

Length of school day and year

2.1

The length of the school day and year will be the responsibility of the
Academy Trust and for the purpose of this paragraph “school” also means a
16 to 19 Academy.

Teachers and staff

22

2.3

24

In complying with the Independent School Standards, the Academy Trust
must require enhanced Disclosure and Barring Service ("DBS") certificates as
appropriate for members of staff, supply staff, members of the Academy
Trust, individual Charity Trustees and the chair of the Board of Charity
Trustees.

The Academy Trust must promptly submit to the Secretary of State, on
request, the information containad in any enhanced DBS certificate that it
feceives.

The Academy Trust must, where applicable, in respect of each of its
Academies designate a member of staff at each Academy responsible for
promoting the educational achievement of pupils at the Academy who are
being looked after by an LA, and in doing 50 must comply with the law,
regulations and guidance that apply to maintained schools.

14
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25

26

27

28

Teachers’ pay and conditions of service at the Academies are the
responsibility of the Academy Trust.

The Academy Trust must ensure that all teachers employed in each Academy
have access to the Teachers’ Pension Scheme and, in so doing, must comply
with the requirements of the scheme and with Fair Deal for staff pensions
guidance published by HM Treasury.

The Academy Trust must, in accordance with the Local Govemment Pension
Scheme (Administration) Regulations 2008 and with Fair Deal for staff
pensions guidance published by HM Treasury, ensure that all affected staff
employed by the Academy Trust other than teachers have access to the Local
Government Pension Scheme, unless an individual expressly chooses to opt
out of the Scheme in accordance with the regulations.

Where a member of the Teaching Staff employed at an Academy applies for a
teaching post at another academy, a maintained school or a further education
institution, the Academy Trust must at the request of the board of governors
or academy trust of that other educational institution:

a) advise in writing whether or not, in the previous two years, there has
been any formal capability considerations or proceedings for that
teacher at the Academy or the Predecessor School;

b) give writlen details of the concemns which gave rise to any such
consideration of that teacher's capability, the duration of the
proceedings and their outcome,

School meals

29

Subject to clause 2.12, the Academy Trust must provide school lunches and
free school lunches in accordance with the provisions of sections 512(3) and
51228(1) of the Education Act 1896 as if references in sections 512 and
512ZB to a local authority were to the Academy Trust and as if references to a
school maintained by a local authority were to any of its Academies.

15
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2.10

2.11

2.12

The Academy Trust must comply with school food standards legislation as if
its Academies were maintained schools.

Where the Academy Trust provides milk to pupils, it must be provided free of
charge to pupils who would be eligible for free milk if they were pupils at a
maintained school.

Clauses 2.9 to 2.11 do not apply to 16-19 Academies. For 18-19 Academies,
the Academy Trust must comply with any Guidance in relation to free meals in
the further education sector, as far as it applies to those Academies.

Pupil Premium

213

2.14

For all of its Academies eligible for Pupil Premium, and for each Financial
Year, the Academy Trust must publish, on the Academy’s website,
information about:

a) the amount of Pupil Premium allocaticn that it will receive during the
Academy Financial Year;

b) what it intends to spend the Pupil Premium allocation on;

) what it spent its Pupil Premium allocation on in the previous Academy
Financial Year;

d) | the impact of the previous year's Pupll Premium allocation on
educational attainment.

For all of its Academies eligible for Year 7 literacy and numeracy catch-up
premium funding, and for each Academy Financial Year, the Academy Trust
must publish, on the Academy's website, information about:

a) the amount of Year 7 literacy and numeracy catch-up premium grant
that it will receive during the Academy Financial Year,;

b) what it intends to spend its Year 7 literacy and numeracy catch-up
premium grant on;

16
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c) what it spent its Year 7 literacy and numeracy catch-up premium grant
on in the previous Academy Financial Year;

d) the impact of the previous year's Year 7 literacy and numeracy catch-

up premium grant on educational attainment, and how that effect was
assessed.

Charging

2.15

2.16

2.17

2.18

2.19

For all its Academies except 16 to 19 Academies, the Academy Trust must
comply with sections 402, 450457 and 459-462 of the Education Act 1996
with regard to public examinations, charging, providing information, inviting
voluntary contributions and recovering civil debts, as if its Academies were
maintained schools.

There must be no charge for admission to or attendance at any of the
Academies, and the Academies will only charge pupils where the law allows
maintained schools to charge.

Clause 2.16 does not prevent the Academy Trust receiving funds from an LA
or a charity in respect of the admission and attendance of a pupil with SEN fo

an Academy.

Notwithstanding clause 2.16, the Academy Trust may charge people who are
not registered pupils at one of its Academies for education or use of facilities.

Where an Academy provides a pupil with board and lodging, the Academy
Trust must not charge the parent of that pupil more than the cost o the
Academy Trust of providing the board and lodging, except as required by the
Fees, Charges and Levies guidance in HM Treasury’s publication ‘Managing
Public Money'.

Exclusions

2.20

In respect of Mainstream Academies, and Special Academies which
admit pupils without statements of SEN and Studio Schools, the
Academy Trust must, if asked to by an LA, enter into an agreement which has

the effect that where:

17
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a) the Academy admits a pupil who has been permanently excluded from
a maintained school, the Academy itself or another academy with
whom the LA has a similar agreement; or

b) the Academy Trust permanently excludes a pupil from the Academy,

the arrangements for payment will be the same as if the Academy were a
maintained school, under Regulations made under section 47 of the Schools
Standards and Framework Act 1998.

Curriculum

2.21 The curriculum is the responsibility of the Academy Trust.

2.22 The Academy Trust must ensure that the curriculum provided in each
Academy to pupils up to the age of 16 is balanced and broadly based. In
respect of Mainstream and Special Academies, the Academy Trust must
ensure that the curriculum includes English, mathematics and scisnce. In
respect of Alternative Provision Academies the Academy Trust must
ensure that the curriculum includes English and mathematics.

2.23 The Academy Trust must publish information in relation to the current
curriculumn provision at each Academy on that Academy's website, including:

a) the content of the curriculum;
b} its approach to the curriculum;

c) if applicable, the GCSE options and other Key Stage 4 qualifications
offered by each Academy and, if applicable, any other qualifications
offered by each Academy;

d) the names of any phonics or reading schemes in operation for Key
Stage 1 if applicable; and

e) how parents (including parents of prospective pupils) and
Commissioners (if applicable) can obtain further information about that
Academy's curriculum.

18
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2.24 The Academy Trust must not allow any view or theory to be taught as
evidence-based if it is contrary to established scientific or historical evidence
and explanations. This clause applies to all subjects taught at an Academy.

2.25 The Acadery Trust must provide for the teaching of evolution as a
comprehensive, coherent and extensively evidenced theary. In respect of any
Alternative Provision Academies and 18-19 Academies, the Academy
Trust must do this where relevant to the curriculum,

2.26 The Academy Trust must ensure the Academy actively promotes the
fundamental British values of democracy, the rule of law, individual liberty,
and mutual respect and tolerance of those with different faiths and beliefs.

2.26A The Academy Trust must ensure the Academy promotes principles that
support equality of opportunity for all.

2.27 The Academy Trust must ensure that careers guidance is provided at each of
its Academies, in accordance with the requirements on maintained schools in
the Education Act 1997.

Assessment

2.28 The Academy Trust must:

a) ensure that pupils and students at each of its Academies are entered
for exarninations, in line with the requirements on maintained schools
in section 402 of the Education Act 1996;

b) comply with the relevant Guidance, as it applies to maintained schools,
in respect of each Mainstream Academy, each Special Academy
and each Studio School to ensure that pupils take part in
assessments, and in teacher assessments of pupils’ performance; and
must do so for each Alternative Provision Academy unless there are
exceptional reasons {o do otherwiss;
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2.29

2.30

c)

d)

&)

ensure that students at each 16 to 19 Academy take part in
assessments of students’ performance appropriate to the qualifications
offered;

report on assessments as the Secretary of State requires, or provide
any information on assessments, on the same basis that maintained
schools are required to provide the information;

for all Key Stages, allow monitoring and mederation of the Academy’s
assessment arrangements as required by the Secretary of State.

Unless specifically approved in writing by the Secretary of State, the Academy
Trust must not use GAG to offer any course of education or training which
leads to a qualification, if that qualification is not approved by the Secretary of
State for the purpose of section 96 of the Learning and Skills Act 2000.

Unless informed by the Secretary of State that alternative information must be
published, the Academy Trust must ensure that the following information is
published on the relevant Academy's website for each Mainstream
Academy, for each Alternative Provision Academy, and where relevant for
each Special Academy, and in respect of sub-paragraph b) where relevant
for each Studio School:

a)

if applicable, the Academy’s most recent Key Stage 2 results as
published by the Secretary of State in the School Performance Tables:

i. "% achieving Level 4 or above in reading, writing and maths®;

ii. “% making expected progress in reading”, "% making expected
progress in writing”, and “% making expected progress in maths”;

iii. in relation to reading, “% achieving Level 5 or above”; and
iv.  in relation to writing, “% achieving Level 5 or above”; and

v. in relation to maths, “% achieving Level 5 or above”,
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b)

c)

d}

if applicable, the Academy’s most recent Key Stage 4 resulis as
published by the Secretary of State under the foliowing column
headings in the School Performance Tables:

i. "% achisving 5 + A* - C GCSEs (or equivalent) including English
and maths GCSEs”;

ii. "% achieving the English Baccalaureate”; and
ili. "% of pupils making expected progress”;

information about where and how parents (including parents of
prospective pupils) can access the most recent report about the
Academy published by the Chief Inspector; and

information as to where and how parents (including parents of
prospective pupils) can access the School Performance Tables
published by the Secretary of State.

2.31 The Academy Trust must ensure that, in relation to any 16-19 Academies,
any performance information requested by the Secretary of State is published
on the Academy’s website.

2.32 The Secretary of State may direct any Academy to participate in international
education surveys, under the Education Act 1996, as if it were a maintained
school.

3. GRANT FUNDING

Recurrent Expenditure Grants

31 The Secretary of Staie will pay grants towards Recurrent Expenditure, and
may pay grants towards Capital Expenditure, for each Academy.

3.2 “Recurrent Expenditure” means any money spent on the establishment,

conduct, administration and maintenance of an Academy which does not fall
within Capital Expenditure.

1
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3.3 Inrespect of Recurrent Expenditure, the Secretary of State will pay General
Annual Grant (“GAG") and may additionally pay Earmarked Annual Grant
("EAG"). These are two separate and distinct grants.

3.4 Exceptwith the Secretary of State’s consent, the Academy Trust must not
make commitments to spending which will have substantial implications for
future grant. No decision by the Academy Trust will commit the Secretary of
State to paying any particular amaount of grant.

Capital Grant

3.5 The Secretary of State may pay a grant {("Capital Grant’) to the Academy
Trust for the purpose of spending on items of Capital Expenditure.

3.6 “°Capital Expenditure” means expenditure on:

a)  acquiring land and buildings;

b)  erecting, enlarging, improving or demolishing any building including
fixed plant, installation, wall, fence or other structure, or any playground
or hard standing,

c) installing electrical, mechanical or other services other than necessary
repairs and maintenance due to normal wear and tear;

d)  buying vehicles;

g)  installing and equipping premises with furnishings and equipment, other
than necessary repairs and maintenance due to normal wear and tear;

f) installing and equipping premises with computers, networking for
computers, operating software and ICT equipment, other than
necessary updates or repairs and maintenance due to normal wear and
tear;

Q) providing and equipping premises, including playing fields and other
facilities for social activities and physical recreation other than
necessary repairs and maintenance due to normal wear and tear;
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h}  works of a permanent character other than the purchase or
replacement of minor day-to-day items;

i) any maijor repairs or replacements which are specified as capital
expenditure in any grant letter relating to them;

)] such other items (whether like or unlike any of the foregoing) of a
substantial or enduring nature which the Secretary of State agrees are
capital expenditure for the purposes of this Agreement,

k)  professional fees properly and reasonably incurred in connection with
the provision of any of the above;

) VAT and other taxes payable on any of the above.

3.7 Any Capital Grant funding that may be made available to the Academy Trust
wiil be notified to it by the Secretary of State.

3.8 The Academy Trust must spend Capital Grant only on items of Capital
Expenditure approved by the Secretary of State and in accordance with
conditions specified by the Secretary of State. Further, the Academy Trust
must provide evidence that it has obtained all planning and other consents
required for any proposed building and infrastructure development to be
funded using Capital Grant.

3.9 In order to receive payments of Capital Grant, the Academy Trust must
provide supporting invoices and certificates in the format specified by the
Secretary of State.

310 The Academy Trust must provide an account of Capital Grant received and
associated spending on Capital Expenditure using Capltal Grant in the
Academy Trust's financial statements and any financial reports or returns that
the Secretary of State may require.

311 Ifin its use of Capital Grant the Academy Trust does not comply with this
Agreement or any of the conditions specified by the Secretary of State, or the
project does not accord with the original specification or has:not been
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completed, the Secretary of State may at his discretion not make any further
payments of Capital Grant and require the Academy Trust to repay all or part
of the Capital Grant.

General Anaual Grant (GAG)

3.12 The Secretary of State will pay GAG to the Academy Trust towards the normal
running costs or capital expenditure of each of its Academies, including:

a)

b)

c)

d)

9)

h)

teachers’ salaries and related costs (including pension contributions,
full and part-time teaching staff and payments in respect of seconded
teachers);

non-teaching staff salaries and related costs (including pension
contributions);

employeses’ expenses;

buying, maintaining, repairing and replacing teaching and leaming
materials and other educational equipment, including books and
stationery,

buying, maintaining, repairing and replacing other assets including ICT
equipment and software, sports equipment and laboratory equipment
and materials;

examination fees;

repairs, servicing and maintenance of buildings (including redecoration,
heating, plumbing, lighting etc.); maintenance of grounds (including
boundary fences and walls); insurance; cleaning materials and contract
cleaning; water and sewerage; fuel and light (including electricity and
gas); rents; rates; purchase, maintenance, repairs and replacement of
furniture and fittings;

medical equipment and supplies;

staff development (including in-service training);
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i curriculum development;

k)  the costs of providing school meals for pupils (including the cost of
providing free school lunches to pupils who are eligible to receive
them), and any discretionary grants to pupils to meet the cost of pupil
support, including support for pupils with SEN or disabilities;

)} administration; and
m) establishment expenses and other institutional costs.

3.13 GAG for each Academy Financial Year for each Mainstream Academy,
Special Academy and Studio School will include:

a) funding equivalent to that which would be received by a maintained
school with similar characteristics, determined by the Secretary of State
and taking account of the number of pupils at the Academy;

b)  funding to cover necessary functions which would be carried out by the
relevant LA if the Academy were a maintained school;

c) payment of any additional specific grants made available to maintained
schools, where the Academy meets the criteria for those grants, and at
the Secretary of State’s discretion; and

d)  funding for any other costs to the Academy which the Secretary of
State considers necessary.

3.14 The Academy Trust must use GAG only for maintaining, carrying on,
managing and developing the Academies in accordance with this Agreement
and the relevant Supplemental Agreement, except where the Secretary of
State has given specific consent for the Academy Trust to use GAG for
another charitable purpose.

3.15 In particular {but without limitation) the Academy Trust must not use GAG for:

a) education and training for adults who are not pupils of the Academy,
other than staff professional development;
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b) nursery provision for which parents are charged a fee;

c) nursery provision to children outside of the relevant Academy’s age
range as stated in the applicable Supplemental Agreement,

d) Children’s Centres;

e) any additional cost of providing sport and leisure facilities for a purpose
not permitted in clause 3.14.

Earmarked Annual Grant (EAG)

3.16

3.17

The Secretary of State may pay EAG to the Academy Trust for specific
purpases, agreed between the Secretary of State and the Academy Trust, and
as described in the relevant funding letter. The Academy Trust must spend
EAG only in accordance with that letter.

Where the Academy Trust is seeking a specific EAG for any Academy
Financial Year, it must send a letter outlining its proposals and the reasons for
the request to the DfE.

Arrangements for paying GAG and EAG

3.18

3.19

3.20

3.21

Before each Academy Financial Year, the Secretary of State will notify the
Academy Trust of the GAG and EAG amounts in respect of each Academy
which, subject to parliamentary approval, the Secretary of State plans for that
Academy Financial Year and how these have been calculated.

The amounts of GAG for an Academy Financial Year will be determined
annually by the Secretary of State, and notified to the Academy Trustin a
funding letter sent before the relevant Academy Financial Year begins (the
“Annual Letter of Funding”).

Amounts of EAG will be notified to the Academy Trust wherever possible in
the Annual Letter of Funding or as soon as is practicable afterwards.

The Annual Letter of Funding will, as well as stating the grant amounts, set
out how these have been caicuiated. It will not include grants which cannot be
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calculated in time because there is not enough information, or for other
administrative reasons. Any such grants will be notified as soon as
practicable.

3.22 The Secretary of State will pay GAG in monthly instalments on or before first
day of each month ("the relevant month”), to fund the salaries and other
payroll costs of all monthly paid employees and all other costs payable during
the relevant month. The detailed arrangements for payment will be set out in
the Annual Letter of Funding, or an equivalent.

3.23 If GAG or EAG is miscalculated:

a) because of a mistake by the Secretary of State, which [eads to an
underpayment to the Academy Trust, the Secretary of State will correct
the underpayment in the same or subsequent Academy Financial
Years;

b)  because the Academy Trust provided incorrect information, which leads
to an underpayment to the Academy Trust, the Secretary of State may
correct the underpayment in the same or subsequent Academy
Financial Years;

c) for any reason which results in an overpayment to the Academy Trust,
the Secretary of State may recover any overpaid grant in the same or
subsequent Academy Financial Years, having considered all the
relevant circumstances and taking into account any representations
from the Academy Trust.

Other relevant funding

3.24. The Academy Trust may receive additional funding from an LA under an
agreement with that LA for the provision of support for pupils with SEN who
require high levels of such support. The Academy Trust must ensure that all
support required under that agreement is provided for those pupils.
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4.

FINANCIAL AND ACCOUNTING REQUIREMENTS

General

4.1

4.2

4.2A

4.3

4.3A

In order for the Secretary of State to provide grant funding to the Academy
Trust, the Academy Trust must be fulfilling the financial and reporting
requirements in this Agreement, and any Supplemental Agreements.

In its conduct and operation, the Academy Trust must apply financial and
other controls which meet the requirements of regularity, propriety and value
for money.

Subject to clauses 4.14 and 4.15, the Academy Trust will, in relation to each PF|
Academy, establish and maintain separate bank accounts which will be used solely
for funds provided by the Secretary of State under this Agreement for that PFI
Academy. The Academy Trust shall pay into those bank accounts funds provided by
the Secretary of State. The Academy Trust agrees that such funds will remain in
those accounts until required and that those funds will be applied in accordance with
this Agreement.

The Academy Trust must appeint an accounting officer and must notify the
Secretary of State of that appointment. The Academy Trust must assign to the
accounting officer the responsibilities of the role set out in the Academies
Financial Handbook and HM Treasury’s publication ‘Managing Public Money'.

Without preudice to clause 4.3, the Academy Trust will ensure that it has and
continues to have sufficient capacity and expertise to manage the finances of all
academies within the federation. The Academy Trust will ensure that any funding
which relates to the PFl Academy shall be accounted for separately.

4 .4The Academy Trust must abide by the requirements of, and have regard to
the guidance for, charities and charity trustees issued by the Charity
Commission and, in particular, the Charity Commission's guidance on
‘Protecting Charities from Harm'. Any references in this document which
require charity trustees to report to the Charity Commission should instead be
interpreted as reporting to the body or person appointed as the principal
regulator under the Charifies Act 2011.
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4.5 The Academy Trust must abide by the requirements of the current 16 to
19 Funding Guidance published by the Secretary of State, in respect of any
provision for students who are above compulsory school age until the
academic year in which they reach the age of 19.

4.5A If the Secretary of State pays any grant to or on behalf of the Academy Trust,
in respect of any Free Schools that the Academy Trust establishes and
maintains, which includes an amount to cover VAT, the Academy Trust shall,
having paid the VAT, promptly submit a VAT‘ reclaim application to Her
Majesty’s Revenue and Customs (HMRC). Any failure by the Academy Trust
fo submit a VAT reclaim application to HMRC, or to pursue the application
diligently, or to repay any reclaimed amount to the Secretary of State as soon
as reasonably practicabie following receipt will be taken into account by the
Secretary of State in:

a) calculating and paying any subsequent grant to the Academy Trust; or

b) adjusting GAG payable to the Academy Trust in subsequent AcaEIemy
Financial Years.

4.5B In complying with clauses 4.1 - 4.34 (inclusive), the Academy Trust will (where
relevant) be obliged to provide information which relates to each PFl Academy in
addition to information which relates to the Academy Trust and any combined
information which relates to all of the Academies that the Academy Trust operates.

Application of the Academies Financial Handbook

4.6 [nrelation to the use of grant paid to the Academy Trust by the
Secretary of State, the Academy Trust must follow the requirements of, and
have regard to the guidance in, the Academies Financial Handbook.

4.7 The Academy Trust must have adequate insurance cover or opt in to the
Depariment's arangements as set out in the Academies Financial Handbook.
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48 The Academy Trust must submit information about its finances to the
Secretary of State in accordance with the Academies Financial Handbook, or
as otherwise specified by the Secretary of State.

Budgeting for funds

49 The Academy Trust must balance its budget from each Academy Financial
Year to the next. For the avoidance of doubt, this does not prevent the Academy
Trust from:

a) subject to clause 4.14, carrying a surplus from one Academy Financial
Year to the next; or

b) carrying forward from previous Academy Financial Years sufficient
cumulative surpluses on grants from the Secretary of State to meet an
in-year deficit on such grants in a subsequent financial year, in
accordance with clauses 4.14-4.16 and 3.L of the relevant
Supplemental Agreement; or

c) incurring an in-year deficit on funds from sources other than grants
from the Secretary of State in any Academy Financial Year, provided it
does not affect the Academy Trust's responsibility to ensure that its
Academies balance their respective overall budgets from each
Academy Financial Year to the next.

4.10 The Academy Trust may spend or accumulate funds from private
sources or public sources other than grants from the Secretary of State for the
benefit of the Academy Trust as it sees fit. Any surplus from private or public
sources other than grants from the Secretary of State must be separately
identified in the Academy Trust's accounts.

4,11 For clarity, and in accordance with the intent of parity of funding with
LA maintained schools, in circumstances where a Predecessor School had a
deficit balance and the DfE has settled this with the relevant LA, that amount
will be recovered from the Academy Trust's GAG over a period not nommally
exceeding 3 years (unless the Secretary of State's in his discretion decides
otherwise) after the Academy opened.
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4.12 The Academy Trust's budget must be approved for each Academy
Financial Year by the Board of Charity Trusfees.

4.13 The approved budget must be submitted to the Secretary of State in a
form, and by a date, to be notified by the Secretary of State.

Carrying forward of funds

4.14 At the end of any Academy Financial Year the Academy Trust may
carry forward unspent GAG from previous Academy Financial Years without
limit {unless a limit is specified in the Academies Financial Handbook, or
otherwise as specified in writing by the Secretary of State, in which case that
limit will apply).

4.15 The Academy Trust must use any GAG carried forward only for
purposes of GAG as set out in this agreement, or otherwise as specified in the
Academies Financial Handbook or in writing by the Secretary of State.

4.16 Any additional grant provided for an Academy's Start-Up Period may
be carried forward, without limitation or deduction, until the Start-Up Period
ends.

4.17 Any unspent grant not allowed to be carried forward under clauses
4.14-4.16 and 3.L of the relevant Supplemental Agreement may be taken into
account in the payment of subsequent grant.

Annual accounts and audit

4,18 The Academy Trust must prepare and file with Companies House the
annual reports and accounts required by the Companies Act 20086,

4,19 In addition, the Academy Trust must prepare its annual reports and
accounts for each Academy Financial Year:

a) in accordance with the Charity Commission’s ‘Accounting and
Reporting by Charities: Statement of Recommended Practice’, as if the
Academy Trust was a registered charity; and
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b) otherwise as the Secretary of State directs.

4.20 The Academy Trust's accounts must be audited annually by
independsnt auditors appointed in line with the Academies Financial
Handbook.

4.21 The accounts must carry an audit report stating whether, in the opinion
of the auditors, the accounts show a true and fair view of the Academy Trust's
affairs. The accounts must also be supported by such other audit reports,
relating to the use of grants and other matters, as the Secretary of State
directs.

4.22 The Academy Trust's annual report must include the names of all
members of the Academy Trust who served during the year.

4.23 The Academy Trust's annual reports and accounts, and the auditor's
reports, must be submitted to the Secretary of State by 31 December each
Academy Financial Year, or as otherwise specified by the Secretary of State.
The Academy Trust must publish on its website its annual reports and
accounts, current memorandum of association, Articles and Funding
Agreement and the names of its Charity Trustees and members. The
Secretary of State may also publish the Academy Trust’s annual reports and
accounts, and the audit report, as he sees fit.

Keeping financial records

4.24 The Academy Trust must keep proper accounting records, Statements
of income and expenditure, statements of cash flow and balance sheets must
be praduced in such form and frequency as the Secretary of Siate directs.

Access to financial records

4,25 The books of accounts and all relevant records, files and reports of the
Academy Trust, including those relating to financial controls, must be open at
all reasonable times to officials of the DfE and the National Audit Office, and
to their agents and contractors, for inspection or carrying out value for money
studies. The Academy Trust must give those officials and contractors
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reasonable assistance with their enquiries. For the purposes of this clause
'relevant’ means in any way relevant to the provision and use of grants
provided by the Secretary of State under this Agreement.

4.28 The Secretary of State may, at his expense, instruct auditors to report
to him on the adequacy and effectiveness of the Academy Trust's accounting
sysfems and internal controls fo standards determined by the Secretary of
State, and to make recommendations for improving the Academy Trust's
financial management.

Acquiring and disposing of Publicly Funded Assets

4.27 inrelation to Publicly Funded Assets, the Academy Trust must not,
without the Secretary of State’s consent:

a) acquire or dispose of freehold land,
b) take up or grant a leaseahold of land,

dispose of any other class of capital assets except as permitted in the
Academies Financial Handbook, and subject to Part 3 of Schedule 1 to the
Academies Act 2C010.

4.28 The Academy Trust must give 30 days’ notice to the Secretary of State,
whether or not the circumstances require his approval, of its intention to take
any of the actions in clause 4.27.

Retention of proceeds from the disposal of capital assets

4.29 Except as permitted in the Academies Financial Handbook, if the
Academy Trust sells capital assets which were acquired or enhanced wholly
or partly using payments made by or on behalf of HM Government the
Academy Trust must pay to the Secretary of State, at his request, an amount

" of the sale proceeds equivalent to the proportion of the original cost of the
acquisition or enhancement which was met by or on behalf of HM
Govemment.
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4.30 If the Academy Trust sells a capital asset which was transferred to it for
no or nominal consideration from an LA, a Predecessor School or a
Predecessor School’s foundation, the Academy Trust must, if required by the
Secretary of State, pay all or part of the sale proceeds to the LA or to the
Secretary of State, taking into account the amount of the proceeds to be
reinvested by the Academy Trust.

Transactions outside the usual planned range

4.31 In relation to Publicly Funded Assets, the Academy Trust must not,
without the Secretary of Staie’s consent;

a)  give any guarantees, indemnities or letters of comfort, except such as
are given in normal contractual relations;

b) write off any debts or liabilities owed to it; or

¢) offer to make any special payments as defined in HM Treasury’s
publication ‘Managing Public Money’ (including ex gratia payments,
staff severance payments and compensgation payments)

above any values specified in the Academies Financial Handbocok.

4,32 The Academy Trust must give the Secretary of State 30 days’ notice,
whether or not the circumstances require his consent, of its intention to do any
of the actions in ciause 4.31.

4.33 The Academy Trust must promptly notify the Secretary of State of any
loss arising from suspected theft or fraud in line with the requirements in the
Academies Financial Handbook, or otherwise specified by the Secretary of
State.

Borrowing

4.34 Except as permitted in the Academies Financial Handbook, the
Academy Trust must not borrow against Publicly Funded Assets, or so as to
put Publicly Funded Assets at risk, without the Secretary of State's consent.
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5.1

5.2

COMPLAINTS

With regards to a Mainstream Acadeimy, a Special Academy an Alternative
Provision Academy or a 16-19 Academy, if a complaint is made about
matters arising wholly or partly before the Academy opened, and all or part of
that complaint was investigated by the Local Government Ombudsman under
Part lll of the Local Government Act 1974 ("Part IfI), or could have been
investigated under Part |If if the Predecessar School/Pupil Referral Unit had
remained a maintained school/Puplil Referral Unit, the Academy Trust:

a) must abide by the provisions of Part Il as if the Academy were a
maintained school/Pupil Referral Unit,

b) agrees that the Secretary of State wiil have the power to investigate the
subject of the complaint as if it had taken place after the Academy
opened; and

c) must act in accordance with any recommendation from the Secretary of
State as if that recommendation had been made under Part lIf and the
Academy were a maintained school/Pupil Referral Unit.

With regards to a Mainstream Academy, a Special Academy or a 16-19
Academy, if the Secretary of State coukl have given an order or a direction
under section 496 or 497 of the Education Act 1996 to the governing body of
the Predecessor School and that order or direction related to matters
oceurring within the 12 months immediately before the Academy opened, the
Academy Trust;

a) agrees that the Secrelary of State may give orders or directions to the
Academy Trust as though the Academy were a maintained school and
sections 496 and 497 applied to the govaming body of that maintained
school; and

b)  must actin accordance with any such order or direction from the
Secretary of State.
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5.3

5.4

8.1

If at the time of the opening of any Mainstream Academy, Special
Academy, Alternative Provision Academy or 16-18 Academy the
investigation of a complaint made to the governing body of the Predecessor
School/Pupil Referral Unit has not yet been completed, the Academy Trust
must continue to investigate that complaint in accordance with the complaints
procedures established by that governing body.

If a complaint is made to the Academy Trust about matters arising in whole or
in part during the 12 months prior to the opening of any Mainstream
Academy, any Special Academy any Alternative Provision Academy or
any 16-19 Academy the Academy Trust agrees to investigate that complaint
as if the matter complained of had taken place after the Academy opened.

TERMINATION

This Agreement will commence on the date of delivery and continue until
terminated in accordance with clauses 6.2-6.7, or until all Supplemental
Agreements have terminated.

Termination by either party

6.2

The Secretary of State may serve a Termination Notice if any of the following
events occur, or if he considers that there is a serious risk that any of them
may occur:

a) the Academy Trust calls a formal or informal meeting of its creditors or
enters into any formal or informal compasition or arrangement with its
creditors; or

b) the Academy Trust proposes a voluntary arrangement within Section 1
of the {nsolvency Act 1986 (as amended); or

c) the Academy Trust is unabie to pay its debts within the meaning of
Section 123 of the Insolvency Act 1986 provided that, for the purposes
of this clause, Section 123 (1){a) of the Insolvency Act 1986 will have
effect as if £10,000 was substituted for £750. The Academy Trust will
not be deemed unable to pay its debts for the purposes of this clause if
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6.3

6.4

d)

e)

f)

Q)

any such demand as is mentioned in the said Section is being
contested in good faith by the Academy Trust; or

the Academy Trust has a receiver and manager (except those
appointed by the Charity Commission under the Charities Act 2011),
administrator or administrative receiver appointed over all or part of its
undertakings, assets or income; or

any distraint, execution or other process is levied or enforced on any of
the Academy Trust's property and is not paid out, withdrawn or
discharged within 15 business days; or

the Academy Trust has passed a resolution for its winding up; or

an order is made for the winding up or administration of the Academy
Trust.

The Academy Trust must promptly notify the Secretary of State, with an
explanation of the circumstances, after receiving any petition which may result

in an order for its winding up ‘or administration.

If

a) any Charity Trustee or member of the Academy Trust refuses to
consent to any checks required under this Agreement, or as otherwise
requested by the Secretary of State; or

b) the Secretary of State determines that any Charity Trustee or member
of the Academy Trust is unsuitable,

the Secretary of State may:

i. direct the Academy Trust to ensure that the Charity Trustee or
member resigns or is removed within 42 days, failing which the
Secretary of State may serve a Termination Notice; or

il. serve a Termination Notice.
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6.5

6.6

For the purposes of clause 6.4 a Charity Trustee or member of the Academy
Trust will be “unsuitable” it that Charity Trustes or member;

a) has been convicted of an offence;

b) has been given a caution in respect of an offence;

¢) is subject to a relevant finding in respect of an offence; or
d) has engaged in relevant conduct,

as a result of which, the Secretary of State considers that that Charity Trustee
or member is unsuitable to take part in the management of the Academies.

For the purposes of clause 6.5:

a) a Charity Trustee or member of the Academy Trust will be subjectto a
“relevant finding” in respect of an offence if:

i.  that Charity Trustee or member has been found not guiity of the
offence by reason of insanity;

ii. that Charity Trustee or member has been found to be under a
disability and to have done the act charged against them in
respect of the offence; or

i, @ cour outside the United Kingdom has made a finding equivalent
to that described in paragraphs (i) and (ii} above.

b) “relevant conduct” is conduct by a Charity Trustee or member of the
Academy Trust which is:

i. aimed at undermining the fundamental British values of
demacracy, the rule of law, individual liberty and mutual respect
and tolerance of those with different faiths and beliefs; or

ii. found to be in breach of professional standards by a professional
body; or
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ili. soinappropriate that, in the opinion of the Secretary of State, it
makes that Charity Trustee or member unsuitable to take part in
the management of the Academy.

‘Change of Control of the Academy Trust

6.7 The Secretary of State may at any time, subject to clause 6.8, serve a
Temination Notice if there is a change:

a) in the Control of the Academy Trust; or
b) in the Control of a legal entity that Controls the Academy Trust.

6.8 Where a person ('P’} is a member or director of a body corporate (as a
corporation sole or otherwise) by virtue of an office, no change of Control
arises merely by P’s successor becoming a member or director in P’s place.

6.8 The Academy Trust must promptly notify the Secretary of State if there is a
proposed or actual change of Cantrol of the Academy Trust, or of a legal
entity that Controls the Academy Trust.

6.10 When notifying the Secretary of Stats further to clause 6.9, the Academy
Trust must seek his agreement that, if he is satisfied with the change of
Control, he will not exercise his right to terminate this Agreement further to
clause 6.7.

7. OTHER CONTRACTUAL ARRANGEMENTS

information

7.1 The Academy Trust must promptly provide {o the Secretary of State any
information about the Academy Trust, or any of its Academies, which he
regards as necessary to fulfil his role and responsibilities.

7.2  The Secretary of State will give the Academy Trust any information it
reasonably requires of him for the running of its Academies.
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Access by the Secretary of State’s Officers

7.3

7.4

7.5

The Academy Trust must allow DfE officials to enter any of its Academies at
any reasonable time. All records, files and reports relating to the running of
each Academy must be available to them at any reasonabie time. Two DfE
officials may attend and speak at any meetings of each Academy’s Local
Governing Body, of the Academy Trust's Board of Charity Trustees or any
other meetings of the Charity Trustees of the Academy Trust, but will
withdraw from any discussion of an Academy's or the Academy Trust's
relationship with the Secretary of State or any discussion of bids for funding to
the Secretary of State.

The following documents must be provided to the Secretary of State or any
person nominated by the Secretary of State on request:

a) the agenda for every meeting of the Board of Charity Trustees, any
Local Governing Body or any committee to which the Board of Charity
Trustees delegates any of its functions;

b) the draft minutes of every such meeting, if they have been approved by
the chairman of that meeting;

c) the signed minutes of every such meeting; and
d) any report, document or other paper considered at any such meeting.

The Academy Trust may exclude from items provided under clause 7.4 any
content relating to:

a) a named teacher or other person employed, or proposed to be
employed, at any Academy;

b) a named pupil or student at, or candidate for admission to, any
Academy; and

c) any matter which the Academy Trust reasonably believes should
remain confidential.
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Notices

7.

6 A notice or communication given to a party in connection with this Agreement
or any Supplemental Agreement:

a) must be in writing {excluding email, except where agreed in advance)
and in English;
b) must be delivered by hand or sent by pre-paid first-class post or other
next working day delivery service;
c) will be deemed to have been received:
i.  ifdelivered by hand, at the time when a delivery receipt is signed
or when the notice is left at the address in paragraph (d), or
li. ifposted, at 9.00am on the second working day after posting; and
d) must be sent to the party for the attention of the contact and at the
address listed as follows (or to a different contract or address
previously notified to the sending party, the change taking effect five
working days after deemed receipt of the notice):
Name of party Position of Address |
contact ' |
Secretaryof State |  Head of Academies | Departmentfor |
Division Education, I
i Sanciuary i
| Buildings, Great
.r Smith Street, ’
London, SW1P 3BT
Mulberry Schools | Chief Executive ¢/o Mulberry School
Trust for Girls, Richard

Street, Commercial
‘ Road, London, E1
2JP

e S R S—
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Contractual

7.7

7.8

7.9

7.10

7.11

This Academy Trust cannot assign this Agreement.

Failure to exercise, or delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not &
walver of, and does not prevent of restrict any injtial or further exercise of, that
or any other right or remedy.

Temmination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties to this Agreement existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered will constitute a duplicate original, but all
of which will together constitute the same agreement.

This Ag_reement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) will be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.
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This Agresment was executed as aDeedon 2.7 M M 26,7

Executed on behalf of th¢ Academy Trust by:

and VM!S‘%Q’M

of
Company Secretary
or
Witness
Name:
Address:

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised
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Department
for Education

© Crown copyright 2014

You may re-use this document/publication (not including logos) free of charge in any
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust Mutberry Schools Trust
Company number 10035860
Date of Master Funding Agreement 2017
Name of academy Mulberry School for Gitls
Opening date 1 May 2017
' Type of academy (indicate whether | Mainsiream academy

academy or free school)
Religious designation non

- | Wholly or partly selective n/a

April 2016 vS

Name of predecessor school Mulberry School for Girls
(where applicable)
Capacity number 1400
Age range 11-18
Number of sixth form places 200
Number of boarding places n/a
SEN unit / Resource provision nfa
Land arrangements Version 2 as amended
{Verslon 1-7 or other)
Part of a PFl Scheme yes
4




Please confirm which clause variations have been applied or marked as ‘Not

previously a VC school or foundation school

used’

Clause No. | Descriptor Applled | Not used

1.1 Only applies fo free schools and new X
provision academles

1.4 Only appfiss to academies which form part of | x
a PFl arangement

1.K Only applies to academies which form part of | x
& PFl arrangement

2A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C,2D Only applies where the academy has an SEN X
unit

2.E Only applies where there was a predecessor X
independent school

2.6 Clause doés not apply to free schools (unless | x
there was a predecessor Independent
school), or new provision academies

M Clause applies only to academias and free X
schools designatad with a refiglous character

2.N Clause applles only 1o academies thatwere X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2T Ciause applies fo fres schools and new X
provision academies designatad with a
religious character

2.W Clause only applies where the academy is 1 x
dasignated with a religious character

2.X Clause only applies where the academy has | x
not been designaled with a religious
character

2Y Clause applies where an academy was X
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Clause No. | Descriptor Applied | Not used
designatad with a raligious character
2.Yc) Sub-clause applies if the academy Is X
designated with a denominational refigious
character — CE elc. rather than ‘Chriatian’
3A-3F Option 1 applies to converter and sponsored | x
academles: if used delete option 2
3A-3F Option 2 applies to free achools and new X
provision academies: if used delete option 1
3.H Clause relating to Start-up only applies in X
some cases (does not apply to academy
converters)
3.J Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans
3K Clause doss not apply to frae schools {unless | x
there was a predecessor Independent
school), or new provision academies
3.M Only applies to academies which form part of | x
& PF1 arrangement
3a.N Only applies to academies which form part of | x
.a PFl arrangement
3.0 Only applies to academies which form part of | x
a PFl arrangement
5.8 (d) - (k) | Only applies to academies which form part of | x
a PFl arrangement
5.G.1 Clause applies only to a boarding b
academyi/free school.
5.4 Clause only applies to spensored academies X
5K Clause applies to free schools and may be X
applied to new provision academies
8.L Clause applies to free schools and may be X
applied fo new provision academies
8
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EQH

deslgnated with a Church of England or
Roman Catholic character

Clause No. | Descriptor Applisd | Not used

5.M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X

- applied to new provision academies

5.0 Clause applies to free schools and may be X-

applied o new provision academies
(6Z-5LL | Only applies to academies which form partof | x

a PFl arrangement
Clause only applies to schools which are X
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ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
Mulberry Schools Trust is supplemental to the master funding agreement
made between the same parties and dated 21 ?{W"U\ 2017 (the
“Master Agreement’),

Deflnitions and interpretation

1.8 Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this’
Agreement,

1.C  The following capitalised words and exprassions will have the following

mesanings:

"The Academy” means the Mulberry School for Girls Academy.

"Academy Trust Insolvency Notice" - clause 5.CC;

“Coasting” has the meaning given by regufations under subsection (3) of section
60B of the Education and Inspections Act 2006 In relation to a school to which that
section applies.

"Critical Years” - clause 5.B8;
“Current Funding” - clause 5.88;

"Insolvency” has the meaning glven to it in section 123 of the Insolvency Act
1986;

"Lease"” has the meaning glven to it In clause 4 of this Agreement;

"Normal Payment Matters™ has the meaning given to it in the Principal
Agresment;

"PFI1 Contractor” means D4E Mulberry Limited, the counterparty of the LA to
the Project Agraement;
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“PFl EAG Refusal” - clause 5.BB;

"Principal Agreement” means the principal agreament entered into by the
Secretary of State, the Academy Trust and the LA In connection with the
Academy and dated on or around the date of this Agreement;

“Project Agreement” means the PFI project agreement dated 16 May 2002
and enterad Into by tha LA and PFI Contractor (as may be amended from time
1o time);

*School Agreement” means the school agreement entarad into by the LA
and the Academy Trust relating to the provision of facilities and services to the
Academy and dated on or around the date of this Agreement.

"SEN" means Special Educational Needs and the expressions "special educational
needs” and “spacial educational provision® have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

"Shortfall” - clause 5.FF.

“Termination Notice” means a notice sent by the Secretary of State to the Academy
Trust, terminating this Agreement on the date specified in the notice,

"Termination Warning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.D

1.E

The Interpfetatlon’ Act 1978 applies to this Agresment as It applies to an Act of
Parliament,

Reference in this Agreement fo clauses and annexes will, unless otherwise
stated, be to clauses and annexes fo this Agresment.

The Academy

1.F

1.6

The Academy is a mainstream academy as defined in clause 1.4 of the
Master Agreement,

The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement,

9
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1H

14

1J

1K

2.

The Academy Trust will open the Academy on 1 May 2017.
Not Used

The Academy Trust shall enter into the School Agreement, the Principal
Agreement and the Lease

The Academy Trust must conduct the Academy within the terms and
requirements of the Principal Agreement, the School Agreement and the
Lease.

RUNNING OF THE ACADEMY

Teachers and staff

2.A

a)

Subject to clause 2.4 of the Master Agresment, 7.A of this Agreement and
section 67 of the Chikdren and Families Act 2014, the Academy Trust may, in
accordance with any relevant Guidance, employ anyone it believes is suitably
qualified or is otherwlse eligibie to plan and prepare lessons and courses for
puplls, teach puplls, and assess and report on pupils’ development, progress
and attainment,

Z.A.1 NotUsed

Pupils

28

The planned capacity of the Academy is 1400 in the age range 11- 18,
including a sixth form of 200 places.The Academy will be an all ability
inclusive school.

SEN unit

2.C

2.D

Not Used

Not Used

10
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Charging

2E

Not Used

Admissions

2F

2.6

2H

2.

<.J

2K

Subject to clauses 2.K- 2.1. the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DfE (the “Codes”) and all relevant admissions
law as they apply to foundation and voluniary aided schools, and with
9qualitles law. Reference in the Codes or legislation to "admission authorities”
will be deemad to he references to the Academy Trust.

Puplls on roll in & Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor Schoof must be admitted
to the Academy.

The Academy Trust must participate in the local Fair Access Prolocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. if the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils.

The Academy Trust may determine admission arrangements (subject to
consultation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the “pupil

- premium admission ctitetion®), but not above looked-after children and

previously looked-after children.

Whare the Academy Trust applies the pupil premium admission criterion, it
must provide information in its admission arrangements about eligibility for the
premiums.

For the purposes of applying the pupll premium admission criterion only,
sections 1.9(f) and 2.4(a) of the School Admissions Code do not apply insofar

11
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2L

2M
2.N
2.0

2P

Aprll 2016 v5

as they prevent admission authorities from giving priority to children according
to the financial or occupational status of parents or using supplementary
forms that ask for:

a) any personal detalls about their financlal status; or

b)  whether parents are serving in the UK armed forces or were serving in
the UK armed forces, and are exarcising parental care and
responsibility for the child In question.

The Secretary of State may:;
a) direct the Academy Trust to admit a named pupil to the Academy:

i.  following an application from an LA including complying with a
school attendance order as defined in section 437 of the )
Education Act 1998, Before dolng so the Secretary of State will
consult the Academy Trust; or

. where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b) direct the Academy Trust o amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not Used
Not Used
Not Used

The Academy Trust must ensure that parents and ‘relevant children’ {as
described in the Codes) have the right to appeal to an Independent Appeal
Panel if they are dissatisfied with an admission decision of the Academy
Trust, The arrangements for appeals must comply with the Codes as they
apply o foundation and voluntary aided schools. The determination of the

12



2.Q

2R

2.8

27T

appeal pansl is binding on sl! parties.

Subject to clause 2.R, the meaning of “relevant area’ for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for malntained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Regulations 1999.

If the Academy does not consider the relevant area determined by the LA for
the malntained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, ’setttng out
the raasons for this view. The Secretary of State will consult the Academy
Trust and the LA In whose area the Academy is situated in reaching a
decislon.

The Office of the Schools Adjudicator ("OSA"} will consider objections to the
Academy’s admission arrangements {except objections against the agreed
variations from the Codes specified at clause 2.K, over which it has no
jurisdiction). The Academy Trust must therefare make it clear, when
determining the Academy’s admission arrangements, that objections should
be submitted to the OSA, The OSA’s determination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arrangemenis as quickly as possible.

Not Used

Curriculum

2U

2.V

April 2016 v5

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and "religious worship” in that section were referances to the religlous

13




2w

2.X

2.Y

22

2.AA

April 2016 v5

education and religious worship provided by the Academy in accordance with
clause 2.X.

Not Used

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010);

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses In section 375(3) of the Education Act 1896 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1908:

b)  the Academy must comply with section 70{1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3(2) of that
Schedule.

Not Used

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1988, on sex and relationship education to ensure that
children at the Academy are protected from Inappropriate teaching materials
and that they leam the nature of marrlage and its importance for family life
and for bringing up chlidren, The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained school.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any
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3.

Guidance.

GRANT FUNDING

Calculation of GAG

3A-3D. Not used.

3.E

aF

3G

a.H

al

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financlal Year in which
the Academy opens, the pupil count will be determined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, tha basis of
the pupil count for determining GAG will be:

a) forpuplls in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial vear overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is In use at the time
for maintained schools.

The Secretary of State may, at his discretion, adjust the basis of the pup
count to take account of any diseconomies of scale which may gffect the
Academy if it is operating below the planned capacity in clause 2.8. If such an
adjustment is made in any Academy Financlal Year, this will not change the
basls of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has Indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

Not Used.
The Secretary of State recognises that if a Termination Notice or a

16
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Termination Waming Notice Is served, or the Master Agreement is otherwise
terminated, the Intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enabie the

Academy fo operate effectively,
Other relevant funding
3J  NotUsed

3.K  The Secretary of State may pay the Academy Trusi's costs in connection with
' the transfer of employees from a Predecessor School under the Transfer of
Undertakings (Protection of Employment) Regulations 2008. Such payment
will be agreed on a case-by-case basis, The Academy Trust must not budget
for such a payment unless the Secrstary of State confirms in writing that it will
be pald.
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Carrying forward of funds

3L Any additional grant made In accordance with clause 3.1, for a period afier the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Mastsr Agreement,
may be carriad forward without limitation or deduction untit the circumstances
set out in clause 3.1 cease to apply or the Academy closes.

3.M  The Academy Trust must use the GAG funding it recaives prudently to cover
the normal reasonable running costs of the Academy including payments
which fall due pursuant to the School Agreement or the Principal Agreement
and to make payments under the School Agresment which will in turn form a
contribution to the LA's obligations to pay the unitary charge under the Project
Agresment .

3.N If the Secretary of State makes a payment under the Principal Agreement the
- Secretary of State may, subject to clause 3.0, set off or abate an equivalent
amount from any GAG payable to the Academy Trust pursuant to this
Agreement in the following financial year.

3.0 Before making any set off or abatement pursuant to clause 3.N above, the
Secretary of State shall:

3.0.1. notify the Academy Trust of the payment under the Principal Agresment;

3.0.2, take Into account {acting reasonably) any representations made by the
Academy Trust providing reasongs why the relavant liabilities were not settled

3.03. take into account (acting reasonably) any representations made by the
Academy Trust as to the nature of the llabilities under consideration.

4, LAND

“Land” means the land at Richard Street, Commercial Road, London E1 2JP, being
land registered under the title numbers set out in the Schedule to this Agreement
and unreglistered land shown hatched blue on the Land Registry illustrative plan

17
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annexed to this Agreement and demised by the Lease.

"Lease” means the lease(s) or other occupational agreement(s) made bstween the
Academy Trust and a third party (the "Landlord”) under which the Academy Trust
derives title to the Land.

“Licence” means the licence to occupy In relation to the Land to be granted to the
PFl Contractor by the Academy Trust immediately following the grant of the Lease to
enable the PFI Contractor to comply with its obligations contained in the Project
Agreement,

"PFl Lease" means the lease of the Land dated 7 June 2002 made between (1) The
Mayor and Burgesses of the London Borough of Tower Hamlets and (2) the PFI
Contractor pursuant to clause 6 of the Project Agreement.

“Property Notice” means any order, notice, proposal, demand or other requirernent
issued by any competent authority {(including the Landlord) which materially affects
the Academy Trust's ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4A The Academy Trust must;

a)  within 28 days of the signing of this Agrsement in circumstances where
the Land is transfeired to the Academy Trust prior to the date of this
Agresment, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate is lo be registered without a written consent signed by
the Secretary of State for Education, of Sanciuary Buildings, Great
Smith Streel, London SW1P 3BT;

b)  take any further steps reasonably required to ensure that the
Resltriction is entered on the proprietorship register;

18
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c)  promptly confirm to the Secretary of State when the Restriction has
been registered;

d)  if it has not registerad the Restriction, permit the Secretary of State fo
do so in its place; and

e)  not, without the Secretary of State's consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subslidiary company, or a receiver, administrator or iquidatar acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B

4.C

4D

Save fo the extent that any of the Academy Trust’s obiigations are the
responsibility of the PFI Contractor (whereupon the Academy Trust must use
reasonable endeavours to procure the PF| Contractor's compliance with its
obligations under the Project Agreement), the Academy Trust must keep the
Land clean and tidy and make good any damags or deterioration to the Land.
The Academy Trust must not do anything to iessen the value or marketability
of the Land without the Secretary of Siate's cansent.

The Academy Trust must comply with the Leass and promptly enforce its
rights against the Landiord.

The Academy Trust must not, without the Secretary of State’s consent:

a) terminate, vary, surrender, rensw, dispose of or agree any revised rent
under the L.ease;

b)  grant any consent or licence; or

¢) create or allow any encumbrance; or

d)  part with or share possession or occupation; or
e} enierinto any onerous or restrictive obligations,

in respect of all or part of the Land provided that for the avoidance of doubt
the existence of the PFl Lease and the grant of the Licence by the Academy

19

Aprii 2016 v5




Trust shall not be a breach of this clause 4.D.,

Option

4E The Academy Trust grants and the Secretary of State accepts an option {the
“Option") to acquire the Land at nil consideration. The Secratary of State may
exercise the Option in writing on termination of this Agreement. If the Option is
exercised, completion will take place 28 days after the exercise date in
accordance with the Law Society’s Standard Conditions of Sale for
Commercial Property in force at that date.

Option Notice

4.F The Academy Trust:

a)

b)

d)

April 2016 v5

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the "Option Notice")
to be entered in the register, taking any further steps required {0 have
the Option Notice registered and promptly confirming to the Sacratary
of State when this has been done;

if It has not registered the Option Notice, agrees that the Secretary of
State may apply to register It using Form UNT1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acqulring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secratary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
consliders that the Academy Trust has not complied with this clause, he
may apply to sacure the registration.
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Property Notices
4.G  If the Academy Trust receives a Property Notice, it must:

a)  send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;

b)  promplly give the Secrstary of State all the information he asks for
about it;

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4.H [f the Academy Trust is, or if it is reasonably foresesable that it will be, in
material breach of the Lease, the Academy Trust must immediately give
written notice to the Secretary of State stating what the breach Is and what
action the Academy Trust has taken or proposes to take to remedy it,
including timescales where appropriate.

4,1  After notifying the Secretary of State under clause 4.H, the Academy Trust
must:

a) promptly give the Secretary of State all the information he asks for
about the breach;

b)  allow the Secretary of State to take all necessary action, with or instead
of the Academy Truet, to remedy or prevent the breach, and

€)  useits bast endeavours to help the Secretary of State to remady or

prevent the breach,
Sharing the Land
4.4 Where:
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4K

4L

a)  the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy Is sltuated; and

b)  the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another Academy
Trust, as the Secretary of State considers appropriate, for the pumpose of that
Academy Trust establishing and maintzining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endeavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming Academy Trust and shall
enler into any legal arrangements which the Secretary of State requires for
this purpose subject, during the term of the Project Agreement, to the PF|
Lease and the Licence. The Secretary of State shall meet the necessary and
reasonable costs incurred by the Academy Trust in connection with this
clause.

For the purposes of clause 4.J;

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing
capacity to provide them;

b)  a parental need will arise when the BfE is actually aware of an
additional demand for pupil places In the area where the Academy is
situated, following representations from parents in that area; and

c) planned capacity has the meaning given in clause 2.B,
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6. TERMINATION

Termination by either party

5A Either palty may give at least seven Academy Financial Years' notice to
terminate this Agreament. Such termination would take effect on 31 August of
the relevant year.

Termination Waming Notice

5.B The Secretary of State may serve a Termination Waming Notice where he
considers that:

a)

b)

d)

e)

g)

April 2016 v5

the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

the standards of performances of pupils at the Academy are
unacceptably low; or

there has been a serious breakdown in the way the Academy is
managed or governed; or

the safety of pupils or staff is threatened, including due to breakdown of
discipline; or

the Secretary of State I8 obliged o make a payment under the
Principal Agraement;

the Secretary of State conslders that in the immediately preceding 12
month pariod, the aggregate of payments made by the Academy Trust
to the LA under the Principal Agreement has reached a level which the
Secretary of State considers to be excessive and which may (assessed
objectively) cause the Academy Trust material financlal difficulties;

the Secretary of State considers {acting reasonably) that there has
been a Pergistent Breach of the School Agreement or the Principal
Agreement likely to materially and adversely impact an the provision of
educational sarvices at the Academy, and for the purposes of thia
clause 5.B(g)., "Persistent Breach” means: (i} a particular breach
which has recurred three (3) or more times in any roliing six {6) month
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period; or (i) the occurrence of five (5) or more different breaches in
any rolling six (8) month period;

h) the Acadamy Trust has committed a material breach of the School
Agreament or the Principal Agreement;

i) the Secretary of Stale has received a notice from the LA informing it of
instances of breaches or non-compliance by the Academy Trust with
the Schoo! Agreement or Principal Agreement that may have the
consequence of causing the LA to be in breach or default of the Project
Agreement;

j) the Academy Trust has falled to take the action referred to in clause
5.C by the date specified in clause 5.C; or

k) the circumstances envisaged by clauses 5.l and §.JJ of this
Agreement in respect of EAG funding are applicable; or

l) the Academy is coasting provided he has notified the Academy Trust
that it is coasting.

Each of a) 1o k) (inclusive) above is a default event for the purposes of
this Agreement.

5.C A Termination Waming Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b)  the date by which the action must be completed; and

¢} the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

8.0 The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified In the Termination Warning
Notice. The Secretary of State may amend the Termination Warming Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

8.E If the Secretary of State considers that the Academy Trust has not responded
to the Termination Waming Nolice as specified under clause 5.C(c), or has
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not complated the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.D) he may serve a Temmination Notice.

Termination by the Secretary of State after inspection

6.F

5.G

5.6.1
5.H

5.1

if the Chief Inspector gives notice to the Academy Trust that:

a)  special measures are required to be taken in relation to the Academy;
or

b)  1he Academy requlres significant improvement

the Secretary of State may serve a Termination Waming Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

Not Usad

If the Secretary of State has served a Termination Waming Notice under
clause 5.F and:

a)  has not received any representations from the Academy Trust by the
date specified in the notice; or

b)  having considered the representations made by the Academy Trust
remalns satisfied that this Agreement should be terminated;

he may serve a Termination Notice.

Not Used

Termination by the Secretary of State

5.4

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

25
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5K

5L

5.M

6.N

5.0

Not Used

Not Used.
sNot Used
Not Used.

Not Used

Funding and admission during notlce period

5P

5.Q

if the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils fo the
Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Warning Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils {o the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

8.8

The provisions of this dause 5R and of clauses 5.8 o 5.Y (Inclusive) shall
apply when the Project Agreement has expired or been terminated., The
Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation”).

Iif the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year') and after
taking into account all other resources llkely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academles operated by the Academy Trust (“All Other Resources®), it is
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likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent {and for this reason only) then
the Academy Trust may give written notice of its interition to terminate this
Agreement at the end of the Critical Year.

5T  Any notice given by the Academy Trust under clause 5. must be provided to
the Secretary of State within six weaks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.8

must specify.

a)  the grounds upon which the Academy Trust's opinion is based,
including:

i.  evidence of those grounds;

ii. any professional accounting advice the Academy Trust has
recelved;

il. a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such
steps will be taken; ard

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expacted to be avallable to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

¢) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).

27
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5.U

AT

5w

5.X

5.Y

Both patties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
sofution to the problem. ’

If no agreement is reached by 30 April (or another date If agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert") for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amaunt of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
exparience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be bome equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educationa) specialist who is professionally familiar with the
issues arising from the budget management of schools. if the parties fail to
agree upon the appointment of the educational speclalist then the educational
specialist will be appointed by the Chairman of the Spedialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's feas will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of Stats will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August of the Critical Year. Any such
notice will be given within 21 days after (a) the Expert's determination wil!
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5.Z

SAA

5.CC

5.DD

have been given {0 the parties or (b), if later, the Secretary of State will have
given written notice of his refusal o provide sufficient addlitional funding for
the Academy to cover the Shortfall.

The provislons of this clause 5.Z and of clauses 6.AA to 5.LL {inclusive) shall
apply when the Project Agreament is subsisting.

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final allocation indicating the level of GAG
and EAG 1o be provided in the next following Academy Financial Year (the
"Indicative Funding”).

For the purpose of clauses 5.BB to 5.LL:

"Critical Years” means the current financlal year and, if an annual letter of
funding or its equivalent has been recelved for the following financial year,
that financial year;

*Current Funding" means the funding specified in the annual letters of funding
(or thelr equivalent) for the Critical Years and all other resources avaitable and
likely to be available to the Academy Trust, including funds detalled in the
Master Agreement;

A "PF! EAG Refusal" occurs where:

{a) the Academy Trust has made a requast for EAG funding in
connection with its obligations or discharging its liabllities under
the. School Agreement or the Principal Agreement; and

(b) the Secratary of State has not agreed, in accordance with
clauses 3.16 and 3.17 of the Master Agreement, to provide such
EAG funding to the Academy Trust.

Within 30 days of being notified by the Sacrefary of State of a PFl EAG
Refusal, the Academy Trust may provide writien notice that It considers that,
after taking into account its Current Funding, it is likely that the running costs
during the Critical Years would cause the Academy Trust to go info Insolvency
("Academy Trust insolvency Notice).

Any Academy Trust Insolvency Notice must specify:

5DD.f the grounds upon which the Academy Trust's opinion is based,
inctuding:

()  evidence of those grounds;

2p
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()  any professional accounting advics, upon which the Academy
Trust's opinion is based;

(i)  adetailed statement of steps which the Academy Trust proposes
to take to ensure that as soon as reasonabiy practicable the
running costs are reduced sufficiently in the Critical Years to
ensure that such costs are less than its Current Funding and the
period of time within which such steps will be taken;

(lv)  the shortfall In the Critical Years between the Current Funding
expected to be available to the Academy Trust to cover the
running costs and the projected expenditure of the Academy
Trust; and

(v)  adetailed budget of income and expenditure for the Academy
during the Critical Years,

5.EE Within 15 days of the provision of the Academy Trust InsolvencyNotice, both

S.FF

parties shall discuss and if possible (using reasonable endeavours) agree
whether or not it is likely that the running costs during the Critical Years would
cause the Academy Trust to go into Insolvency and such Insolvency could not
be avoided through prudent financial management (including, by using GAG
funding prudently). Both parties recognise that they will need to engage in a
constructive diafogue at the time about how best to provide education for the
pupils at the Academy and agree to use their reasonable endeavours to agree
a practical solution to the problem.

If no agreement is reached in accordance with clause 5.EE within 15 days of
the Academy Trust insolvency Notice being served, then the following
questions shall ba referred to an independent expert (the "Expert™) for
determination:

5.FF.1whether, on the basis of the Current Funding, it Is likely that the running
costs during the Critical Years would causs the Academy Trust to go into
Insolvency,;

5.FF.2whether the Academy Trust is using the funds provided under this
Agreement and the Master Agreement prudently; and

5.FF.3whether the Academy Trust is using the funds provided under this
Agreement and the Master Agresment in accordance with the requirements of
this Agreament and the Master Agreement.

The Expert’s determination shall be final and binding on both parties. The
Expert shall be requested fo specify in his determination;
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(a) the amount of the shortfall {if any) in funding between the
running costs and the Current Funding during the Ciitical Years
(the "Shortfali"); and

(b) (if appropriate) recommendations as to future spending and the
running costs,

The Expert will be an insolvency practitionar with significant professional experience
of educational institutions or academies. If the parties fail to agree upon the
appointment of the Expert then the Expert shall be appointed by the Prasident of the
institute of Chartered Accountants in England and Wales.

5.GG The parties shall procure that the Expert (together with any educational
specialist appointed pursuant to this clause) will act promptly in determining
the matters referred to him. The Expert will be required to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. if the parties fail to
agrees upon the appointment of the educational speciallst then the educational
spacialist ehall be appointad by the Chalrman of the Specialist Schools and
Academias Trust,

5.HH The Expert's and the educational specialist's fees shall be borne equally
between the parties.

5.t Forthe purpose of clauses 5.JJ and 5.LL, "Insolvency Decision” means either:

5.1.1 in accordance with clause 5.EE, the Secretary of State agrees with the
Academy Trust that on the basis of the Current Funding it is likely that
the running costs during the Critical Years would cause the Acadermy
Trust to go into Insoivency which could not be avoided through prudent
financial management (including, using GAG funding prudently); or

5.1..2 an Expert determines in accordance with clause 5.FF that on the basls
of the Current Funding It is likely that the.running costs during the
Critical Years would cause the Academy Trust to go into Insolvency or
that the Academy Trust is not using the funds provided under this
Agreement and the Master Agreement prudently and in accordance
with the requirements of this Agreement and the Mastsr Agreement.

5.J4  Within 10 Business Days of an.Insolvency Decision, the Secretary of State
may either at its opfion:

5.J4J.1 withdraw the PF) EAG Refusal and promptly pay to the Academy Trust
the amount of requested EAG funding or such other sum as shall be

appropriate; or
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5.JJ.2 terminate this Agreemerit on not less than 20 Business Days notlce to
the Academy Trust.

5.KK In the event that the Secretary of State provides additional EAG funding in

accordance with clause §.JJ, the Sacretary of State may within 12 months of
paying the additional EAG funding, terminate this Agreement at any time.

5.LL Inthe event that there is no Insolvency Decision, this Agreement shall

continue and the Secretary of State shall not be obliged to pay to the
Academy Trust the requested EAG funding.

Effect of Termination

5.MM If this Agreement is temminated, the Academy will cease fo be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010,

5.NN Subject to clauses 5.00 and 5.PP, if the Secretary of State terminates
this Agreement under clause 5.A, he will indemnify the Academy Trust, if the
Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust,

5,00 The amount of any such indemnity or compensation will be deterrmined
by the Secretary of State, having regard to representations made to him by
the Academy Trust, and will be paid as and when the Secretary of State
considers appropriate.

5.PP The categories of expenditure incurred by the Academy Trust in
consequence of termination, for which the Secretary of State may indemnify
the Academy Trust under clauses 5.NN, may include:

a) staff compensation and redundancy payments;

b}  compensation payments in respact of broken contracis;

c) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

@) dissolution expenses.

5.QQ If this Agreement Is terminated, and tﬁe Academy Trust owns capital
assets which have been parlly or wholly funded by HM Government, the
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Academy Trust must, as soon as possible after the termination date:

a)  tansfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, {0 &
nominee of the Secrelary of State fo use for educational purposes; or

b) fthe Secretary of State directs that a transfer under clause 5.QQ(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.RR The Secretary of State may:

a) Walve all or part of the repayment due under sub-clause 5,QQ(b) if the
Academy Trust obtains his permission o invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA,

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A Any annexes to this Agreement form part of and are incorporated into this
Agreement,

The Master Agreement

6.B Except as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect.

General
8.C The Academy Trust cannot assign this Agreament.

6.0 Fallure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement {(Including the right io terminate this
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6.E

B.F

6.G

6H

Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any inltial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any nurber of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
of which will together constitute the same agresment.

This Agreement and any dispute or claim arlsing out of or in connection with it
or its subject matter or formation (inciuding non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not Used.
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SCHEDULE - Land Registered Title Numbers

No. Title Number No. Title Number
1. EGL227228 25. LN86591
2. LN101814 27, t.Ng3582
3. LN102567 28, LNO8846
4 LN1056082 29, NGL.55698
5 LN116803 30. NGL453867
6. LN119600 31. 148954
7 LN1246561 32. 168702
8 LN141348 33. 184185
9 LN143159 34. 186800
10. LN143160 35. 218347
11. LN150437 36. 22690
12, LN100496 37. 276129
13. LN205110 38, 287587
14. LN221989 39, 322932
185. LN223374 4Q. 398548
18. LN23896 41. 402985
17. LN239344 42, 402988
18. LN251393 43. 402991
19. LN251460 44, 418320
20. LN46313 45, 424034
21. LN47211 46, 424098
22. LNG0471 47. 424211
28. LN79860 48. 424212
24, LN82289 48, 424213
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Title Number

No.

Title Number

25,

LN86153

50.

424703
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\
This Agreement was exacuted ssa Deedon 2. 7~ Agm\ 2017

Executed on behalf of the Academy Trust by:
W

V@Mss&g;m and <7 f .

Director

or

Company Secretary
or

Witnoss

Name:

Address:

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION
affixed o this deed is authenticated by:

AL

Duly Authorised
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ANNEXES

7. PUPILS WITH SPECIAL EDUCATION NEEDS (SEN) AND

. DISABILITIES
“Statement of SEN" means a statement made under section 324 of the Education
Act 1986,

“EHC plan” means an Education, Health and Care plan made under sections 37{2)
of the Children and Families Act 2014.

7.A

7.B

7.C

7.0

8.A

8.8

Except as set outin clause 8 below, the Children and Familles Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Secretary of State’s determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educational Needs and Disability) or the Upper Tribunal Adminisirative
Appeals Chamber.

Not used
Not used

Not used.

ADMISSION OF PUPILS WITH SEN AND DISABILITIES

The Academy Trust must for each of its Academies, subject to its right of
appeal to the Secretary of State, admit all puplls with a statement of SEN
naming tha Academy.

Where an LA proposes to name one of the Academies in a statement of SEN,
it must give the Academy Trust written nofice of this, stating why it considers
that Academy to be suitable for the pupil in question. Within 15 days of receipt
of the LA's notice, the Academy Trust must consent to being named, except
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8.C

8D

a.E

8.F

8.G

where admitting the child would be incompatible with the provision of efficient
education for other children, and no reasonable steps could secure
compatibility. In declding whether a child’s inclusion would be incompatible
with the efficient education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance issued to
maintained schoals.

If the Academy Trust decides that édmitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, nofify the LA in writing, giving its reasons for its
decision.

The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. if the LA does not agree with the Academy
Trust's response, and names the Academy in the child’s statement of SEN,
the Academy Trust must admit the child to the school as specified in the
statement or otherwise by the LA.

If in-such case, the Academy Trust considers that the LA should not have
named the Academy in the statement, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Secretary of State’s determination will be
final, subject only to any right of appeal which a parent of the chiid may have
to the First-tler Tribunal {Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber,

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disabillty), either for or
against the naming of the Academy in the child's statement, then the
Tribunal's decision will be binding, even if it is different from that of the
Secretary of State.

Where it has been finally determined that the Academy be named In a child’s
staiement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.
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8.H Clauses 8.A to 8.G only apply insofar as the relevant provisions of the
Children and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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DEED OF NOVATION AND VARIATION
OF THE
FUNDING AGREEMENT FOR MULBERRY UTC ACADEMY

-
S




The Parties to this Deed are:

(1) THE SECRETARY OF STATE FOR EDUCATION of Sanctuary Bulidings, Great Smith
Street, London SW1P 3BT (the “Secretary of State”);

(2) MULBERRY SCHOOLS TRUST, a charitable company incorporated in England and
Wales with registered company number 10035860 whose registered address is at
Richard Street, Commerdal Road, London E1 2JP ( “MET); and

(3) MULBERRY UTC, a charitable company incorporated in England and Wales with
registered company number 08295058 whose registered address is at Richard Street,
Commercial Road, London E1 2JP (the "Company®),

together referred to as the “Partles”.
INTRODUCTION

A. Mulberry UTC Is an academy within the meaning of the Academies Act 2010 (the
»academy”) and is currently operated by the Company (a single academy trust).

8. The Secretary of State and the Company entered Into a Funding Agreement on
31 March 2016 (the “Agreement”) for the maintenance and funding of the
academy (attached as Schedule 1).

C. It is proposed that, with effect from 00.01 am on 1 August 2017 (“Transfer
Date”), MST will assume responsibility for the ranagement and aperation of the
academy in successlon to the Company.

D. The Parties wish to novate the Agreement to MST and the Secretary of State and
MST wish to vary the terms of the Agreement subject to the provisions of thls
Deed.

LEGAL AGREEMENT

1. Any word or phrase used in this Deed shall, if that word or phrase Is defined in the
Agreement, bear the meaning given to It In tha Agreement.

NOVATION



2. The Company transfers all its rights and obligations under the Agreement to MST with

"effect from the Transfer Date, With effect from the Transfer Date, MST shall enjoy all

the rights and benefits of the Company under the Agreement and all references to the
Company in the Agreement shall be read and construed as references to MST.

3. With effect from the Transfer Date, MST agrees to perform the Agreement and be
bound by its terms in every way as If it were the original party to it in place of the
Company.

4. With effect from the Transfer Date, The Secretary of State agrees to perform the
Agreement and be bound by its terms in every way as If MST were the original party to it
in place of the Company.

OBLIGATIONS AND LIABILITIES

5. With effect from the Transfer Date, the Company and the Secretary of State release
each other from all future obligations to the other under the Agreament.

6. Each of the Company and the Secretary of State release and discharge the other
from all claims and demands under or in connection with the Agreement arising after the
Transfer Date.

7. Each of MST and the Secretary of State wilt have the right te enforce the Agreement
and pursue any clalms and demands under the Agreement agalnst the other with respect
to matters arising before, on or after the date of this Deed as though MST were the
originel party to the Agreement instead of the Company.

INDEMNITY

9. The Compeny agrees to Indemnify MST against any losses, liabilitles, claims,
damages or costs that MST suffers or Incurs under or In connection with the Agreement
as a result of the Company's failure to perform or satisfy its obligations under the
Agresment on or before the Transfer Date.

10. MST agrees to Indemnify the Company against any losses, liabllitles, claims,
damages or costs the Company suffers or incurs under or in connection with the
Agresment as a result of MST's fallure to perform or satisfy its obligations under the
Agreement on or after the Transfer Date. '




VARIATION

11. The Secretary of State and MST agree that with effect from the Transfer Date the
Agreement shall be amended and restated as a Supplemental Funding Agreement so as
to take effect in the form set out In Schedule 2 to this Deed,

12. As varied by this Deed, the Agreement shall remain in full force and effect.
13. This Deed shall be governed by and interpreted in accordance with English law.

14. The Parties irrevocably agree that the courts of England and Wales shall have
exclusive jurisdiction to settle any dispute or clalm that arlses out of, or in connection
with, this deed or Its subject matter or formation (including non-contractual disputes or
claims).

COUNTERPARTS

15. This Deed may be executed in any number of counterparts and by the partles to it
on separate counterparts, each of which when so executed and dellvered shall be zn
original, but all the counterparts shall together constitute one and the same instrument.

IN WITNESS whereof this Deed has been executed by the parties hereto and is intended
to be and is hereby dellvered on the last date listed below,

EXECUTED as a deed by affixing the corporate seaf )
of THE SECRETARY OF STATE FOR EDUCATION )
authenticated by:- )

e )fo Ly

Duly authorised by the SECRETARY OF STATE FOR EDUCATION

pete... . N LAKWART 201 F




EXECUTED as a deed by MST
acting by one director in the
presence of a witness:

EXECUTED as a deed by the
Company acting by one
director In the presence of a
witness:

Director M ﬁ ”

Print name MARK TRA V"”&
Date 267" ?4"%! foi ¥

winess JLmz>.....

Print nameclCL4.. MMW
Address.. b L amisn., RN Rovol

D]ractorA"fM; fhere M

Print name.. &, {0047
Date ... 2%« s 2RANX

Witness E\W—

Print name L Mﬂ W

chpation ...........
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information about the Academy:
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Age range 14-19
Number of sixth form 600
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of Land London E3 2RU
Title Number EGL 400649
Contact details for the Jane Farrell
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1.

ESTABLISHING THE ACADEMY

Introduction fo this agreement

11.

1.2,

1.3,

1.4.

This Agresment is between the Secretary of State for Education (the
"Secratary of State”) and Mulbeny UTC (the "Academy Trust”), and is an
Academy agreemant as defined by saction 1 of the Academies Act 2010.

The Academy Trust Is a company limited by guarantee incorporated in
England and Wales with company number 08205068 The Academy Trustis a
charity and its directors ave the Charity Trustees of tha Academy Trust.

in order for the Academy. Trust {o establish and run an independent school In
Engtand, according to the provisions aof the Academies Act 2010, to be known
as Mufberry UTC (the “Academy”), and in order for the Secretary of State to
make payments to the Academy Trust, the Academy Trust must mest the
requirements In this Agreement.-

In this Agreement these capllalised words and expressions will have the
following meanings:

"Academles Financiat Handbook® means the document with that title published by
the EFA and amended from time to ime, on behalf of the Sacretary of Stale.

“Academy Financial Year' means the year from 1 Seplember to 31 August, ora
differant period notified in writing by the Secretary of State.

*Articles” means the Academy Trust's arlicles of association.

“Business Day* means any day other than a Saturday, Sunday, Christmas Day,
Good Friday or any day which s a bank holiday with the meaning given to that
exprassion in the Banking and Financial Dealings Act 1971.

"Charity Trustess” means the directors of the Academy Trust, who are responsible
for the genaral control and management of the administration of the Academy Trust.

“"Chief Inspector” means Her Majesty's Chief Inspactor of Education, Children’s

Senvices and Skills,
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“Control’ means the power of an organisation or Individual ('A’) to ensure that the
affalrs of ancther organisation are conducted in accordance with A's wishes, whether
through share ownerahip or voting power, by agreement, because of powers
conferred by articles of association ot any other document, or otherwige; and
“Controls” will be construad accordingly.

‘DIE" and the expression “Depariment’ means the Depariment for Education or any
successor Depariment which has responsibility for schools.

"EFA" means the Education Funding Agency.

‘Guidance” means guidance issuad by or on behalf of the Secretaty of Statse, as
emended from time to fime,

“ndependent School Standards” means the independent school standards
prescribed urder section 157 of the Educstion Act 2002,

*LA" means a local authority.
“Parents” means parents or guardians.

"Publicly Funded Assets" means (a) assets or property funded wholly or partly
using payments made by or on behalf of the Secretary of State, and (b) publiciy
funded land as defined in paragraph 22(3) of Schedule 1 to tha Academies Act 2010.

"Pupil Pramium” means an amount equivalent to the puptl premium as defined In
the School and Early Years Finance {England) Regulations 2013.

Any reference to "Secratary of State® Inciudes a reference to the EFA acting on the
Sacretary of State’s bahaif,

“Sacrefary of State’s consent” means the Secretary of State's specific, prior written
consent, which will not be unreasonably withheld or delayed.

*SEN" means Speclal Educational Nesds and the expressions “special sducational
neads’ and "special educational provision™ have the meaning sst out in sections
20(1) and 24(2) of the Children and Families Act 2014.
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“Start-Up Period” means up to 7 Academy Financial Years and covers the period up
{o the first Academy Financlal Year In which it is planned that the Academy wil be at
full capacity.

“Taaching Staff” means teachers and the principal or head teacher employed at the
Academy.

*Termination Notice® means a notice sent by the Secretary of State fo the Academy
Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of Siate to the
Academy Trust, stating his intention to tarminate this Agreement.

1.6. The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parfiament.

1.8. A reference In this Agreement to any party or body includes its successors.

1.7. Any words following the termas ‘include’, ‘including’ or ‘in particular’ are by way
of lllustration, not limdtation,

1.B. A referenca in this Agreement to land includes any buildings or structures on
the tand.

1.8. Referances ta this Agreement include any and all annexes.

1.10. Where any legislation, lega! requirement or published guidance is referred ta,
uniess otharwise stated, the following terms should be Interpreled as followa:

a) the "school” refers o the Academy;

b) the *head.teacher” may refer to the Academy’s head teacher or
principal;

c) the Academy Trust will be deemed {0 be the “responalble authoritles”;
and

d) references to registered pupiis will be treated as references to
registerad pupils at the Academy.
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111,

1.12.

References in this Agreament to any named legistation, legal requiremertt or
published guidance, should be taken to Inclucie any amendment to or

raplacement of it.

If any questions arise about how this Agreement should be interpreted, the
answer wili be decided by the Secrstary of State, after discussion with the
Academy Trust.

General Obligations of the Academy Trust

1.18.

1.14.

1.16.

1.16.

1.17.

The Academy Trust must ensure that the Academy mests the requirements In
section 1A of the Academies Act 2010.

To the extent that it is compatible with the Academy Trust fiisfilling its
charltable purpose of advancing education in the Unitsd Kingdom for the
public benefit, the Academy Trust must ensure that the Academy is at the
heart of its community, promoting community cohesion and sharing facilities
with other schools and the wider community.

The Academy Trust must conduct the Academy within the terms and
requiremonis of:

a) ihe Articies;

b)  anylegislation or lugal recuirement that appiles to academies, Including
the Independent School Standards and legistation about mesting the
heeds of pupils with SEN and disabliities;

¢}  the Academies Financial Handbook, as stated In clauses 4.6-4.8, and

d)  this Agreement,

The Academy Trust must, as soon as s reasonable, establish an appropriats
mechanlam for recelving and managing donations for the purpose of its aims
as specified in the Articles.

The Academy Trust must obtain the Secratary of State’s consont befors
applying for the Academy to be designated as a school with religlous
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1.18.

1.18.

1.20.

character. The Secretary of State may at his discretion refuse or consent fo
the Academy Trust making such an application.

The Academy Trust agraes to be bound by the prohibition against
discrimination In section 85 of the Equality Act 2010,

The Academy Trust must ensure that so far as is reasonably practicable and
consistent with clauses 2.61 and 2.52 of this Agreement and the Equality Act
2010, the policles and practices adopted by the Academy (in particular
regarding curriculum, uniform and school food) enable pupils of afl faiths and
none to play a full part in the life of the Academy, and do not disadvantage
puplis or parents of any faith or none. For the avoidance of doubt, this
requirement applies irrespective of the proportion of pupils of any faiths or
none currently attending or predicted to join the school.

The Academy Trust is not required to publish information under thie
Agraement If to da so would breach its obfigations under the Data Protection
Act 1998:

Academy opening date

1.21.

The Academy Trust will open the Acadamy on 04/08/2017.

Governance

1.22,

1.23.

1.24.

The Academy wilt be governed by a board comprising the Charity Trustees of
the Academy Trust (the “Board of Charity Trustees"’).

The Board of Charity Trustees must have regard o any Guldance on the
governance of Academy Trusts.

The Academy Trust must provide to the Secretary of State the names of all
new or raplacement Chatity Trustees and members of the Academy Trust,
stating whether they have been appointed or elected, the date of thelr
appointment or election and, where applicable, the name of the Charity
Trustee or member they replaced as soon as s practicable and in any event
within 14 days of their appointment or elaction.

10
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1.28.

1.26.

1.27,

1.28

The Academy Trust must not appoint any new or replacemsant Charity
Trusteee or members untll it has first Informed them, and they have
agead,ﬂmtmarmwilbaahamdwnhmesemh:yofsmebmbie
him t assass thelr sultabllity,

The Academy Trust must not amend or remove the provisions in its Articles

relating to the appointment, election, resignation or removal of Charity
Trustees or members ("the Governance Articles”) without the Sacretary of
State’s congent.

Before any change to the Govemnance Articles Is proposed the Acaderny Trust
must give notice 1o the Secretary of Stats of:-

a)  the proposed amendment or removal: and
b)  thereason for it

If the Secretary of State consents to the propossd changes, the Academy
Trust shall approve any changes to the Govemanos Arficies as soon as
reasonably practicable and provide the Secretary of Siate with a copy of the
amended Articles and the resolution{s) approving them.

Length of school day and your

2.1.

The length of tha school day and year Is the responsibility of the Academy
Trust.

Teachers and staff

2.2,

2.3.

In complying with the Independant School Standards, the Academy Trust
must require enhancad Disclosurs and Barring Service ("DBS") cortificates ae
appropriste for mombers of staff, supply staff, members of the Academy Trust,
individual Charity Trustees and the chair of the Board of Charlty Trustees.

The Academy Trust must promptly submit to the Sacretary of State, on
raquest, the information contained in any enhanced DBS ceriificata that it

recaives.
11
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2.4,

2.5.

28.

2.7.

2‘8‘

28,

Subject to clause 2.5 and section 67 of the Children and Families Act 2014,
the Acadermy Trust may, In accordance with any relevant Guldance, employ
anyone it believes is suitably qualified or is otherwise sligible to plan and
prepare lossons and courses for puplls, teach puplls, and aseess and report
on puplls’ development, progress and attainment.

The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achlevement of registered puplis at
the Academy who are being focoked after by an LA, and In dolng so must
comply with the law, regulations and guldance that apply to mainiained
schools.

Teachers’ pay and conditions of service are the responsiblity of the Academy
Trust.

The Academy Trust must ensure that all teachers employed at the Academy
have access 1o the Teachers’ Penslon Scheme anxi, in so doing, must comply
with the requirements of this scheme and with Falr Deal for staff pensions
guidance published by HM Treasury.

The Academy Trust must, in accordance with the Local Government Pension
Schems (Administration) Regulations 2008 and with Fair Deal for staff
pensions guidance published by HM Treasury, ensure that all affected staff
employed in the Academy other than teachers have access fo the Local
Govemment Pension Scheme, uniess an individual expressly chooses to opt
out of the Scheme in accordance with the regulations.

Where a member of the Teaching Staff employed at the Academy applies for
a teaching post at another Academy, a maintained school, or a further
aducation institution, the Academy Trust must at the request of the board of
govemors or Academy trust of that other aducational Institution:

a)  advise in writing whether or not, In the provious two years, there have
been any formal capabllity considerations or proceedings for that
teacher at the Academy or the Predecessor Schoo;

12
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b)  give written detalls of the concerns which gave rise to anhy such
conskderation of that teachsr’s capabiliy, the duration of the
proceadings and thelir outcome.

Pupils

2.10. The planned capacity of the Academy is 800 in the age range 14-18, including
a shxh form of 800 places. The Academy will be an all ability inclusive school,

2.11. The Academy Trust must ensure that the Academy meets the needs of
individual puplls, including pupils with SEN and disabililes, both those with
and without statements of SEN.

Safeguarding

212 The Academy Trust will abide by the requirements of and have regard fo any
Guldance on:

a)  safeguarding, in particular thet contained in the guldance document
entitied “Safeguarding Children and Safer Recrultment in Education” as
amended from fime to time; and

b)  the amployment and work placementiwork experience opportunitiee for
pupile, in parficuler thet contained in the document named “Guidance
on the Employment of Children” as emended from tiwe 1o time.

213 The Academy Trust will take appropriate steps to ensure that any work
placement/work experiance opporiunities for pupils are suftable, so as to
safeguard the health, safoty and welfare of pupils whilst employed or on work
placement/work experience slther on or off the school premises.

School meals

2.14. The Academy Trust must provide school lunches and free school lunches In
accordance with the provisions of sections 512(3) and §12ZB(1) of the
Education Act 1998 as if references in sections 512 and 51228 1o a local
authorlty were o the Academy Trust and as if references t© a school
maintained by the local authority wers to the Academy.

13
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2.15. The Academy Trust must comply with school food standards legislation as if it
were a maintalned school.

2.16. Not used.
Pupil Premium

2.47. For each Academy Financial Year the Academy Trust must publish, on the
Academy's website, Information about:

a)  the amount of Pupl Pramium allocation that it will recelve during the
Academy Financial Year;

b)  what It intends to spend its Pupil Premium aliocation on;

¢)  what it spent ite Pupil Premium allocation on in the previous Academy
Financial Year; and

d) the Impact of the previous year's Pupil Premium aliocation on
educational atfainment.

2.18. Nat used.
Charging

2.19. The Academy Trust must comply with sections 402, 450-457 and 469-462 of
the Education Act 1906 with regard to public examinations, charging,
providing information, inviling voluntary contributions and racovering civil
debts, as if the Academy were a makntained school.

2.20. There must be no charge for admission to or attendance at the Acedemy and
the Academy will only charge pupils where the [aw alfows maintained schools
to chatge.

2.21. Clause 2,20 does not prevent the Academy Trust receiving funds from an LA
or a charity in respect of the admission and attendance of a pupll with SEN to
the Academy.

14
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2.22. Notwithstanding clause 2.20, the Academy Trust may charge people who are
not registered puplils at the Academy for education provided or use of
fachities.

2.23. Not used.
224, Not used.

Admisslons

228. The Academy Trust will act in accordance with, and will ensure that iis
independent Appeal Panel is trained to act In accordance with, the School
Admissions Code and School Admission Appeals Code published by the DfE
{the "Codes") and all relevant admissions law as they apply to maintained
schoole, and with equaliies lew. Reference in the Codes or leglsiation to
“admission authorities” will be deemed to be references to the Academy Trust.

2.26. Not used.

2.27. The Academy Trust must participate in the local Falr Access Protocol. The
Academy Trust must participate in the coordinated admission arangements
aperated by the LA in whose area the Academy Is situated unless it opts out of doing
s0 I any admissions yaar by notBying the LA in writing no later than the date of
determining its admissions policy for the Academy.

2.28 The Academy Trusi may determine admission arrangements (subject to
consultation n line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the sarvice premium (the “pupil premium
aximission criferion), but not above looked-after children and previously looked-after
children.

2.29 Where the Academy Trust applies the pupil premium admission criterion, it
must provide Information in its admission arrangements about efigibility for the

premiums,

15
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2,30 For the purposes of applying the pupll premium admiesion criterion only,
sections 1.9(f) and 2.4(2) of the School Admiasions Code do not apply Insofar as
they prevent admission authorities from giving priority to children acconding to the
financial or occupational status of parents or using supplementary forms that ask for:

a)}  any personal detalls about their financial status; or

b)  wheather paronts are serving in the UK armed forces or were serving in
the UK armed forces, and are exercising parental care arxi
responsibility for the child in question.

231 The Secretary of State may:
a)  dirsct the Academy Trust to admit a named pupil fo the Academy:

i. foliowing an applioation from an LA Inchiding complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Bafors doing a0 the Secrefary of State will
consult the Academy Trust; or

4, where in relation to & specific child or children the Academy Trust
has falled to act in accordance with the Codes ar this Agreement
or has otherwise acted unlawfully; or

b) direct the Academy Trust to amend Its admission arrangements where
they do not comply with the Godes or this Agreement, or are otherwise
uniawiul,

2.32 WNot used,
2.33 Not used.
2.34 Not usad.

236 The Academy Trust must ensure that parents and ‘relevant chlldren’ (as
described in the Codes) have the right to appeal o an indepandent Appseal Panel if
they are dissatisfied with an admission declslon of the Academy Trust. The
arrangements for appeats must comply with the Codes as they appty to foundation

16
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and voluntary alded schools, The determination of the appeal panel is binding on all
parties.

2.36 Subjecttp clause 2.37, the meaning of “relevant ares” for the purposes of
consultation requirements In relation to admission arrangements Is that determined
by the relevant LA for maintained schools in the grea In accondance with the
Educatlon (Relevant Areas for Consullation on Admiesion Arangements)
Regulations 199.

2.37 If the Academy doss not consider the relevant area determined by the LA for
the malntained adlooishmearea!obeappmm.ltmustapplymﬂ‘nmwy
of State by 1 August before the academic year in question for a determination of the
appropriate relevant area for the Academy, setting out the reasons for this view. The
Secretary of State will consuit the Academy Trust and the LA In whose area the
Academy is situated In reaching a decision,

2.38 The Office of the Schools Adjudicator ("OSA”) will conslder objactions to the
Academy’s admission arrangements (except objections aganst the agreed varistions
from the Codes, over which it hes no jurisciction). The Acadamy Trust must therefore
maka it clear, when datermining the Academy's admission arrangements, that
objections shouid be submitfed to the OSA. The OSA’s detsmination of an objection
Is binding on the Academy and the Academy Trust must meke appropriate changes
Yo its admission arrangements as quickly as possible.

2.39 Not used,
Exclugions

240 | asked to by an LA, the Academy Trust must enter info an agreement with
that LA that has the effect that whars:

8) the Academy admits a pupll who has been permanently excluded from
& malntained school, the Academy itself or another Academy with
which the LA has a similar agresment; or

b)  the Academy Trust permanently excludes a pupli from the Academy,

17
February 2015 v1




the arrangements for payment will be the same as if the Academy were a
maintained school, under regulations made under section 47 of the School
Standards and Framewark Act 1688,

Curricuium
241 The curriculum is the responsibliity of the Academy Trust.

2.42 The Academy Trust must ensure that the curriculum provided 0 puplls up to
the age of 16 Is balanced and broadly based, includes English, mathematics and
sclence, and includes provision for technical education with an emphasis on creative
industries, digial technologies and healthcare.

243 The Academy Trust must publish on the Academy’s website information about
its curriculum, including: '

8) the content of the curticulum;
b) its approach to the curiculum;

c) the GCSE options and other Koy Stage 4 qualifications, or other future
qualifications specified by tfie Secratary of State, offered by the
Acadesny; and

d)  how parents (including parents of prospective pupils) can obtain more
information about the Aeademy’s curticulium.

2.44 The Academy Trust must not allow any view or theory to be taught as
evidence-basud if it is contrary to established scientific or historical evidence and
explanations. This clause applies to all subjects taught at the Academy.

2.45 The Academy Trust must provide for the teaching of evolution as a
camprehensive, coherent and extensively evidenced theory.

246 The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political ssues, in line with the requirements for maintained
schools set out in the Education Act 1998, and have regard to any Guidance.
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247 The Academy Trust must ensure the Academy actively promotes the
fundamental British values of democracy, the nde of law, individual berty, and
mutual respect and tolerance of those with different faithe and beliefs,

2.47A The Acaderny Trust must ensure the Academy promotes pyinciples that
support equality of opportunity for all.

248 The Academy Trust must provide for the teaching of religious education and &
dally act of collective worship at the Acadeny.

249 The Academy Trust must comply with section 74(1)-(8) and (8) of the School
Standards and Framework Act 1998 as ¥ the Academy were a community,
foundetion or voluntary school, and as if references to "religious education” and
“religlous worship” in that section wers references to the religious sducation and
religious worship provided by the Academy In accordance with clauses 2,51 and
252

2,50 Not used

2,61 Provision must be mede for religious education to be given to all pupils at the
Academy in acoordance with the requirements for agreed syllabuses in saction
375(3) of the Education Act 1096 and paragraph 2(5) of Schedule 19 to the School
Standanrds and Framework Act 1998:

252 The Academy must comply with section 70(1) of, and Scheduds 20 to, the
School Standards and Framework Act 1998 as If it were a community, foundation or
voluntary school which does not have a religious character, except that paragraph 4
of that Schedule does not apply. The Academy may apply to the Secretary of State
for consent to be relisved of the requirement imposed by paragraph 32) of that
Schedule,

2.63 Not usad.

2.64. The Academy Trust must have regard to any Guidancs, further to section 403
of the Education Act 1996, on eex and relationship education to ensure that
children at the Academy are protectad from Inappropriate teaching materials
and that they leam the nature of marriage and its kmportance for family life

18
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2.55,

and for bringing up children. The Academy Trust must algo have regard to the
requirementa In section 405 of the Education Act 1996, as if the Academy
were a maintainad school.

The Academy Trust must ensure that careers guldanca s provided at the
Academy, in accordance with the requiremants on maintainad schools in the
Education Act 1897.

Asgsesament

2.56.

2.57.

2.58.

The Academy Trust must:

a)  ensure that pupils are enfered for examinations In {ine with the
reguirements on maintained schools in section 402 of the Education
Act 1998;

b) coraply with the relevant Guidance, as it applies to maintained schools,
to ensure that pupils at the Academy take part in assessments, and In
teacher assessmeants of pupils’ performance;

c)  report on assessmanis as the Secretary of State requires, or provide
any information on assessments, on the same basis that malntained
schools are required to provida the information;

d) for all Key Stages, allow monitoring and moderstion of the Academy's
assessment arrangements as required by the Secretary of State.

Unjess specifically approved in wriling by the Secretary of State, the Academy
Trust must not use GAG to offer any courss of education or training which
leads to a quallfication, If that quallfication is not approved by the Secretary of
Stata for the purpase of sectian 88 of the Leaming and Skllls Act 2000,

Unless informed by the Secretary of State that aiternative information must be
published, the Academy Trust must ensuré that the following information Is
published on the Academy's websile:
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&)

b)

the Academy’s most recent Key Stage 4 results as publishad by the
Secretary of State in the School Performance Tables, broken down as
follows:

L "% achleving 5 + A*-C GCSEs (or equivalent) Including English
and maths GCSEs"

. “% achleving the English Baccalaureate": and
il. "% of puplis making sxpected progress”:

information about where and how parents (inciuding parents of
prospective pupiis) can access the most recent report about the

Academy published by the Chief Inspector: and
information about where and how parents (including parents of

prospective puplis) can accoss the School Performance Tables

published by the Secretary of Statea,

2.69. The Secretary of State may direct the Academy to participete in intemational
education survays under the Education Act 1996, as f it were a maintained

school.
3.  GRANT FUNDING
Recurrent Expenditure grants

3.1. The Sacretary of State will pay grants towards Recurment Expenditure and
may pay grants towards Capital Expenditure for the Academy.

3.2. "Recurrent Expenditure” means any money spent on the establishment,
conduct, administration and maintenance of the Academy which doss not fall

within Capital Expenditure.

3.3.  Inrespect of Recurrent Expenditure, the Seoretary of State will pay General
Annual Grant ("GAG"), and may additionslly pay Earmarked Annual Grant
("EAG"). These are two separate and distinct grants,

21
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General Annual Grant (GAG)

3.12. The Secretary of State will pay GAG to tha Academy Trust to cover the
Aocademy's normal running costs or vapital expenditure, inoluding:

a)

b}

d)

€)

9)

h)

)

k)

teachers' salaries and related coéts {inchuding pension contributions,
full- and part-time teaching staff and payments in respect of seconded
teachers);

non-teaching staff salaries and related costs (including pension
contributions);

employees’ expenses;

buying, maintaining, repalring and replacing teaching and learning
materials and other aducational equipment, including bouks and
stationery;

buying, malntaining, repalring and replacing other assets including ICT
equipment and software, sports equipment and taboratory equipment
and materials;

examination fees;

repairs, servicing and maintenance of bulldings {including redecaration,
heating, plumbing and lighting); maintenance of grounds (including
boundary fences and wallg); insurance; cleaning materials and condract
cleaning; water and sewerags; fuel and fight (including electricity and
gas); rents; rates; purchase, maintenance, repalrs and replacement of
fumiture and fittings;

medical equipment and supplies;
ataff development (including In-service training);
curricuiurn development;

the costs of providing school meals for pupils (including the cost of
providing free school unches to pupils who are eligible to recelve

24
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m)

them), and any discretionary grants to puplle to meet the cost of pupll
support, including suppoit for puptle with SEN or disabillties;

administration; and
establishment expenses and other institutional costs.

3.13. GAQ for each Academy Financial Year for the Academy will include:

a)

b)

d)

funding equivalent to that which would be received by a maintalned
school with similar characteristics, determined by the Secretary of State
and taking account of the number of pupils at the Academy;

funding fo cover necessary functions which would be carried out by the
relevant LA if the Acaderny were a maintained school,

payment of any additional specific grants made avallabie to maintained
schools, whare the Acadermy meats ths criteria for those grants, and at

the Secretary of State’s discretlon; and

funding for any other costs to the Academy which the Secretary of
State considers necessary.

3.14. The Academy Trust muist use GAG only for maintaining, carmrying on,
managing and developing the Academy in accordance with this Agreament,

exvept where the Secretary of State has given specific consent for the
Academy Trust to use GAG for another charitable purpose.

3.16. In particular, the Academy Trust must not use GAG for:

a)

b)

c)

d)

education and training for adults who are not puplls of the Academy,
other than staff professionat development; or

nursery provision for which parents are charged a fee;

nursery provision to children outside the Academy’s age range in
clause 2,10;

any additional coat of providing sport and lelsure facilities for a purpose.

not permitied in clauss 3.14.
25
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Calculation of GAG

3.18..

3.17.

3.18.

3.19,

3.20.

321,

Subject to clause 3.18, the basis of the pupil number count for the purposes of
determining GAG for an Academy Financial Year will be the Academy Trust's
most recent estimate provided in accordance with clauss 3.17.

The Secretary of State will, In advance of each Academy Financlal Year for
the Academy, request that the Academy Trust provides an estimate of the
number of puplis on roll In the following Saptember for the purposes of
determining GAG for an Academy Financlal Year. The Academy Trust must
provide the requested estimats to the Secretary of State as soon as
reasonably practicable.

In the Acedemy Financial Year which is 8 Academy Financial Years after the
Academy ppening date, the basle of the pupil number count for the purpose of
datermining GAG will no langer be the estimate provided in accordance with
clause 3.17, but in that and all following Academy Financial Years will be
determinad in accordance with clause 3.21.

For any Academy Financial Year in which GAG for the Academy has bean
calculated In accordance with clauses 3.16 and 3.17, an adjustment may be
made to the following Academy Flnancial Year's formula funding slement of
GAG for the Academy to recognise any varlation from that estimate. The
Secretary of State may for this purpose use the Census for the relevant month
(detetmined at the Sacretary of State’s discration) for the Academy Financial
Year In question as a maeans of determining pupll numbers. Tha addltional or
clawed-back grant will be only the amount relevant to the number of puplis
above or below that estimate.

Not used.

in the 9 Academy Financial Year after the Academy opening date and all
following Academy Financlal Years, the basis of the pupll count for
datermining GAG will be:
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a)  forpuplis in Year 11 and below, the Schools Census which is usad to
fund maintained schools for the financlal vear overhpphg with the
Academy Financlal Yaar in question; and

b)  for puplls In Year 12 and above, the formula which Is In use at the time
for maintainad schools.

3.22. The Secretary of State may, at hia discretion, adjust the basls of the puptl

3.23.

3.24.

count to take account of any diseconomies of scale which may affect the
Academy if it Is operating below the planned capacily in clause 2.10. If auch
an adjustment is made in any Academy Financlal Year, this wil not change
the basis of the pupli count for calculating the following Academy Financlal
Year's GAG. If the Secretary of State has indicated that additional prant may
be payable in such circumstancaes, the Academy Trust will bid for this
addifional grant based on need and providing appropriate supporting
evidence. The Secretary of State may accept or refuse the bid at his
discretion,

The Secretary of State may pay & further element of GAG to the Academy
Trust during the Staxt-Up Period In order to aflow the Academy to:

a)  purchasé a basic stock of teaching and leaming materials (including
Nbrary books, text books, software, stationery, sclence equipment and
equipment for physical aducation) and other consumable materials; anhd

b) meet the costs associated with the recruitment and induction of
additional staff,

After the Starl-Up Period these costs will be met through the ordinary GAG.

The Secretary of State recognises that if a Termination Nolice or s
Termination Warning Notice s served, the Intake of new puplle during the
notice period may deciine and therefore paymants based on the number of
puplis attending the Academy may be insuificient to mest the Academy's
needs. In these circumstances the Secratary of State may pay a larger GAG
in the nolice period, to enable the Academy to operate effactively.
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Earmarked Annual Grant (EAG)

3.265.

3.26.

The Secretary of State may pay EAG to the Academy Trust for epecific
purposes, agresd between the Seocratary of State and the Academy Trust, and
dascribed in the relsvant funding letter, The Academy Trust must spend FAG
only in accordance with that lefter.

Whers the Academy Trust is seeking a spacific EAG for any Academy
Financial Year, & must send a letter to the DIE outiining its proposals and the
reasons for the request.

Arrangements for paying GAG and EAG

3.27.

3.28.

3.20.

3.30.

3.31

Before each Academy Flnanclal Year, the Sacretary of State will notify the
Academy Trust of the GAG and EAG amounts which, subject to parlamentary
approval, the Secretary of State plans for that Academy Financial Year and

‘how they have baen caloulataed.

The amount of GAG for an Academy Financiat Year will be decided annually
by the Secretary of State, and notified to the Academy Trust in a funding letter
sent before the relevant Academy Financial Year begins (the "Annual Letter
of Funding”).

Amounts of EAG will be notified to the Academy Trust wherever possible in
the Annual Letter of Funding or as soon as is practicable afterwards.

The Annual Letter of Funding will, as well as stating the grant amounts, set
out how they have bean calculated. it will not Include grants which cannot be
calculated in ime because there 1s not enough Information, or for other
administrative reasons. Any such grants will be notified as soon as
practicable.

The Secretary of State will pay GAG In monthly instalments on or before the
first day of each month (‘the relevant month’), to fund the salaries and other
payroll costs of all monthly paid employeas and all other costs payable during
the relavant month. The detafled arrangements for payment will be sat outin
the Annual Letter of Funding, or an aquivalent.

28
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3.32. If GAG or EAG is miscaloulaied:

a)  because of a mistake by the Secratary of State, which lezds to an
underpayment to the Academy Trust, the Secratary of State will comect
the underpayment In the same or subsequent Academy Finanglal
Yoars;

b)  becausa the Academy Trust provided incorrect information, which leads
to an underpayment to the Academy Trust, the Secretary of State may
correct the underpaymenit In the same or subsequant Academy
Financial Years;

c)  forany reason which resulls In an overpayment i the Academy Trust,
the Secratary of State may recaver any overpakd grant in the same or
subsaquent Academy Flnanclal Years, having considered all the
relevant circumstances and taking into account any representations
from the Academy Trust.

Other relevant funding
3.33. Not used

3.34. Notused.

3.35. The Academy Trust may recelve additional funding from an LA under an
agreement with that LA for the provision of support for pupils with SEN who
requira high lsvels of such suppoit. The Academy Trust must ensure that al
support required under that agreement is provided for those puplis.

4.1.  In order for the Secretary of State to provide grant funding to the Academny
Trust, the Academy Trust must be fulfiliing the financial and reporting
requirements in this Agreement, which for the avoldance of doubt apply both
before and after the Academy has opened.
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4!2.

4.3.

4.4,

4.5,

4.5A

In its conduct and aperation, the Academy Trust muet apply financial and
other controls which meet the requirements of regularity, propriety and value
for money.

The Academy Trust must appoint an accounting officer and must notify the
Secrotary of State of that appointment. The Academy Trust must asasign to the
accounting offlcer the responsibllities of the role est out in the Academies
Financial Handbook and HM Treasury's publication ‘Managing Public Money'.

The Academy Trust must abide by the obligations of, arxt have regard to the
guidance for, charities and charity trustees issued by the Charity Commisslon
and, In particular, the Charity Commission’s guidance oh “Protecting Charities
from Harm'. Any references In this document which require charity trustese to
report to the Charify Commisslon should instead he interpreted as raporting to
tha body or person prescribed as the principal reguiator under the Charitles
Act 2011.

The Academy Trust must comply with the 16 to 19 Funding Guidance
published by the Sacretary of State, in respact of Its provision for pupils above
compulsory school age until the academic year in which thay reach the age of
19.

If the Sacretary of State pays any grant to or on behalf of the Academy Trust
which Includes an amount to cover VAT, the Academy Trust shall, having paid
the VAT, promptly submit @ VAT reclalim application to Her Majesty’s Revenue
and Customs (HMRC). Any faflure by the Academy Trust to submit a VAT .
recialm application fo HVRC, or to pursue the application diligently, or to
repay any reclaimed amount to the Secretary of State as soon as reasonably
practicable following raceipt will be taken info account by the Secretary of
State in:

a) caloulating and paying any subsequant grant to the Academy Trust; or

b) adjusting GAG peyable to the Academy Trust in subsequent Academy
Financial Years.

3a
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Application of the Academies Financial Handbook

4.6. In relation to the uss of grant pald to the Acadsmy Trust by the Secretary of
State, the Academy Trust muset foliow the requirements of, and have regard to
the guidance in, the Academies Financial Handbook.

4.7. The Academy Trust must have adequate insurance cover or apt in io the
Department's arrangements as sat out in the Academies Financa! i4andbook.

4.8. The Academy Trust must submit information about its finances fo the
Secretary of Stafe in accordance with the Academies Financlal Handbook, or

as otharwise specified by the Secretary of State.

Budgeting for funds

49. The Academy Trust must bialance is budget from each Academy Financial
Year fo the next. For the avoldance of doubt, this does not prevent the
Academy Trust from;

a)  subject to clause 4.14, canying a surplus from one Academy Financial
Yeario the next; or

b)  camrying forward from previous Academy Financial Years sufficlent
cumulative surpluses on grants from the Secretary of State to meet an
in-year deficlt on such grants in a subssquent financlal yeer, in
accordance with clauses 4.14-4.17: or

¢}  Incuring an in-year deficit on funds from sources other than grants
from the Secretary of State kn any Academy Financial Year, provided it
does not affect the Academy Trust's responsibility to ensure that the
Academy balances Rs overall budgst from each Academy Financlal
Year {o the next.

4.10. The Academy Trust may spend or acocumulate funds from private sources or
public sources, other than grants from the Secretary of State. Any surplus
from private or public sources other than grants from the Secretary of Stale
must be separately identified in the Academy Trust's accounts.

3
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4.11.

4.12.

4.13.

Not used.

The Academy Trust's budget must be approved for each Academy Financial
Year by the Boatd of Charity Tristess.

The approved budget must be submitted to the Secretary of State in a form,
and by a date, to be notified by the Secretary of State.

Carrying forward of funds

4.14.

4.15.

4.18.

4.17.

4.18.

At the end of any Academy Financial Year the Academy Trust may carry
forward unspent GAG from previaus Acadamy Financlal Years without limit
{unless a limit is specified in the Academles Financia) Handbook, or otherwise
specified in writing by the Secretary of State, in which case that limit wil

apply).

The Academy Trust must use any GAG carrled forward only for the purposes
of GAG as set out in this Agreement, or othatwise as specified in the
Academies Financial Handbook or in writing by the Secretary of State.

Any additional grant made In accordance with clause 3.23 for the Start-Up
Perlod may be carred forward, without limitation or deduction, until the Stari-
Up Perlod ends.

Any additional grant made in accordance with clause 3.24, fora period after
the Sacretary of State has served a Termination Notice or a Tesmination
Warning Notice, may be carrled forward without Emitation or deduction until
the circumstances set out In clause 3.24 cease to apply, or the Academy
closes,

Any unspent grant not allowed fo be carried forward under clauses 4.14-4.17
may be taken Info account in the payment of subsequent grant.

Annual accounts and audit

4.19.

The Academy Trust must prepare and file with Companies House the annual
reports and accounts reguired by the Companles Act 2008.
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4.21.

4.22.

423,

424,

in addition, the Academy Trust must prepare its annual reports and accounts
for each Academy Financial Year:

a)  inaccordance with the Chaflty Commiasion's ‘Accounting and
Reporting by Charitles: Statement of Recommended Practics’, as if the
Académy Trust were a registered charlty; and

b)  additionally as the Secretary of State diracts.

The Academy Trust's accounts must be audited enriually by independent
auditors appointed I line with the Academies Financial Handbook.

The accounts must carry an audit report stating whiether, in the auditors’
opinion, the accounts show a frue and falr view of the Acadetny Trust's affairs.
The accounts must also be accompanied by such other audit reports, relating
to the use of grants and other matlers, as the Secrotary of State directs.

The Academy Trust's annual report must include the names of alf members of
the Academy Trust who served during the year.

The Academy Trust's annual reports and accounts, and the auditor's reports,
must be submitted to the Secretary of State by 31 December each Academy
Financial Year, or as otherwise spacified by the Secretary of State.

The Academy Trust must publish on its webalte its anntal reporte and
accounts, cutrent memorandum of association, Articles and Funding
Agreement and the names of its Charity Trustees and members, The
Secretary of State may also publish the Academy Trust'e annual reports and
accounts, and the audit report, a8 he sees fit.

Kesping financlal records

4.26.

The Academy Trust must keep proper accounting records. Statements of
Income and expenditure, statements of cash flow and balance sheets must be
produced in such form and frequency as the Secretary of State directs.

Access to financhal records
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4.27. The hooks of accounts and all relevant records, files and reports of the
Academy Trust, including those relating to financial controls, must be open at
all reasonable times to officlals of the DfE and the National Audit Office, and
to their agents and contractors, for inspection or carrying out value for money
assessments. The Academy Trust must give those officials and coniractors
reasonable assistance with thelr enquiries. For the purposes of this clause
'relevant’ means in any way relevant to tha provision and use of grante
provided by the Secretary of State under this Agresment.

4.28. Tho Secrstary of State may, at his expense, ihstruct auditors to report to him
on the adequacy and effectivensss of the Academy Trust's accounting
systems and internal controls to standards determined by the Secretary of
State, and fo make recommendations for Improving the Academy Trust's
Mvancial management.

Acquiring and disposing of Publicly Funded Assets

4.29. In relation to Publicly Funded Aesels, the Academy Trust must not, without the
Sacretary of State's consent:

a)  acquire or dispose of freshold land;
b} take up or grant a lease of land;
c)  dispose of any other clags of capitel asset,

except as permitted in the Academies Financial Handbook, and subfect {o
Part 3 of Schedule 1 to the Academies Act 2010.

4.30. The Academy Trust must give 30 days’ notice to the Secretary of State,
whether or not the circumstancas require his approval, of its intention to take
any of the actions in clause 4.29.

Retaining proceeds from the disposal of capital assets

4,31, Except as permitted in the Academles Financlal Handbook, If the Academy
Trust sells capital assets which were acquired or enhanced wholly or partly
using payments made by or on behalf of HM Govemment, the Academy Trust

34
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4,32,

must pay to the Secretary of State, at his request, an amount of the ssale
procesds aquivalent to the proportion of the original cost of the acquisttion or
enhancement which was met by or an behalf of HM Government.

It the Academy Trust sells a capital assst which was transferred to it for no of
nominal consideration from an LA, the Academy Trust muist, If required by the
Secretary of State, pay all or part of the sale proceads to the LA of o the
Sectelary of State, taldng into account the amount of the proceads fo be

relnvested by the Academy Trust.

Transactions outside the usual planned rangs

4.33.

4.34,

4386,

In relation fo Publicly Funded Assets, the Academy Trust must not, without the
Secretary of State’s coneent:

a)  give any guarantees, indemnities or letiers of comfort, except such as
are given in normal contractual relations: or

b)  wrlte off any debts or llabiiities owed to it; or

¢} offer to make any special paymaente as defined in HM Treasury's
publication 'Managing Public Money’ (Including ex gratia payments,
staff severance payments and compensation payments)

above any values specified in the Academies Financlal Handbook.

The Academy Trust muet give the Sacratary of State 30 days’ notice, whether
or not the circumstancas require his consent, of ks intantion to do any of the
actions in clause 4.33.

The Academy Trust must promptly nofify the Secretary of State of any loss
arising from suspscted theft or frawxi in line with the requirements in the
Academies Financial Handbook, or otherwise specified by the Secretary of
State.

Borrowing
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4,38, Except as penmitted In the Academles Financial Handbook, the Academy
Trust must not borrow against Publicly Fundad Assets, or so as fo put Publicly
Funded Assets at risk, without the Secretary of State's consent.

5. LAND CLAUSES

*Debt" means an amount equal to 100% of the Land Value;
“Discharge Procsss” maans the removal of:

X the Legal Charge registered with Companias House against the
Academy Trust;

Ii. the Legat Charge from the charges reglster at the Land Registry
against the titie for the Land;

jii. 'the restriction In the proprietorship register referred to in clause 5.3(a);
and

iv.  the notice in the propristorship register referred to in clause 6.8(a).

1 and” means the land at 64 Pamell Road, London E3 2RU belng the jand
ragisterad with title number EGLA499848 , which is to be the permanent site of the
Academy.

"Land Value® msans, at any time:

I where the Land has been disposed of as a result of the enforcement of
the Legal Charge by the Secretary of State, the proceeds of that
disposal after payment of the seller's nacessary and reasonable.cosis
tn connection with the disposaf; or

il. in any other case, the Market Value.

‘Legal Charge® means the legal charge over the Land to be entered into by the
Academy Trust In favour of the Secretary of State, in a form and substance
satisfactory ta the Secretary of State.

36
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“Market Value" means the market value (as defined In the currant edition of the
RICS Valuation Standards) of the relevant part of the Land as determinad bya
professionally qualified independent valuar,

“Property Notice” means any order, notice, proposal, demand or other requirement
issuad by any competent authority which materially affects the Academy Trust's
abiiky to use the Land for the purposss of the Academy.

6.1. The Academy Trust must pay the Debt to the Secretary of State on
termination of this Agreément or in accordance with clauses 5.10(b) or
5.17(bXi) or on a sals of all or part of the Land with or without the Secratary of

State's consent.
5.2. The Debt is sacured by the Legal Charge.
Restrictions on Land transfer

53. The Academy Trust must:

a)  apply to the Land Registry using form RX1 for the following restrictions
(each a “Restriction") to be entered in the proprietorship regiater for
the Land by the following deadiines:
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within 28 days aftar acquiting the Land;

“No disposition of the reg/stered estate by the proprictor of the
registerad esiais is to ba registered without a writton consent
signed by the Secretary of Stale for Education of Sanctuary
Buildings, Great Smith Street, Landon SW1P 3BT"; and

within 23 days after entering info the Legal Charge:

Maﬁspmwﬂwmmmmtabymmﬂpﬂmwm
registared estale or by the proprietor of any registersd charge, not
belng a charge registered before the entry of this restriction, Is to
be registered without & written consent signad by the propriator

for the time being of the charge dated 30/03/2016 in favour of The
a7




b)

Secrelary of State for Education referred fo in the changes registar
or by its convayancer’;

take any further steps required to ensure that each Restriction Is
entared on the proprietorship register;

prompily confirm o the Secretary of State when each Restriction has
been ragistered;

if it has nof registered each Restriction, allow the Secretary of State to
do so in its place, and

not, without the Secretary of Stata's consent, apply to disapply, modify,
cancel or remove a Restriction, whether by itself, a holding company, a
subsidiary company, or a recsiver, administrator or liquidator acting in
the name of the Academy Trust.

'Obligations of the Academy Trust

5.4. The Academy Trust must not, without the Secretary of State's consent:

a)
b)
c)
d)

grant any consent or licence; or
craate or allow any encumbrance; or
part with or shara possession or ocoupation; or

entar into any onerous or restrictive obligations,

In respect of all or part of the Land.

5.5. The Academy Tsust must obtaln the Secretary of State's consent before
taking any action, including the service of any notice or waiver of any
condition, under any contract relating fo the acquisition of the Land.

Propaerty notices

5.6. If the Academy Trust receives a Property Notice, it must:

a)

send a copy of It to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;
38
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b)

c)

d)

Option

promptly give the Secretary of State all the information he asks for
about it;

aflow the Secrotary of State to take all necessary action, with or instead
of the Academy Trust, to comply with i, and

use its best endeavours to help the Secratary of State In cannection
with it.

5.7. The Academy Trust grants and the Secretary of State accepis an option (the
“Optlon’) ta acquire all or part of the Land at nil consideration. The Sacretary
of State may exercise the Option in writing If this Funding Agreement is
terminated for any reason, or if the Amdemmist cannot use all or part of
the Land as the permanent site of the Academy under ciguses 6.10 or 5,17, If
the Option is exercised, completion wil take place 28 days after the exercise
date in accordance with the Law Soclety’s Standard Conditions of Sale for
Commesgial Property in force at that dete.

Option notice
5.8. The Academy Trust;

a)

b)

must, within 14 days after acquiring the Land ar, if later, after signing
thia Agreament, apply 1o the Land Regiatry on Fonm AN1 (including a
copy of this Agreement) for a natice of the Option (the “Option Notice™)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of Siate's consent, apply to disapply,
modify or remove the Option Notice, whether by itssif, a hoiding
company, a subsidiary compaiy, or a receiver, adminlstrator or
liquidator acting In the name of the Acadermny Trust, and
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d)

must, in the case of previously unregistered land, within 14 days after
acquiring the Land o, if iater, after signing this Agreement, apply to
register a Class C(lv} land charge in the Land Charges Registry, and
sond the Secretary of State a copy of the relevant entry within 7 days
sfter raglstration has been completed. If the Secretary of State
considers thal the Academy Trust has not complied with this clause, he
may apply to sacure the registration.

Legal Charge

59. The Academy Trust must

(a)

(b)

{©)

(d)

enter into the Legal Charge:

. oncompletion of the acquisition of the Land, if at that time the
Academy Trust is an exempt charity for the purposes of the
Charitles Act 2011, or

ii.  within two weeks after the Academy opens, if the Academy Trust
is not an exempt charity for the purposes of the Charities Act
2011 when it acquiras the Land;

within 21 days from the date of the Legal Charge, register it with
Companies House or, If required by the Sacretary of State, use all
reasonable endeavours to assist the Sacretary of State in doing so,
including signing and executing any necessary documents;

within 28 days from the date of the Legal Charge, apply to the Land
Registry for the Legal Charge to be entsred on the charges register,
taking any other steps required to have the Legal Charge registered
and promptly confirming fo the Secretary of State when this has been
done; and

if It has not registered the Lega! Charge, allow the Secretary of Stafe fo
register it, and use all reasonable endeavours to help register the Legal
Charge, including signing and executing any necessary documents and
dealing with requisitions from the Land Registry.

40
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Land not used for the purposes of the Academy

5.10. if the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agreee not to terminate this
Agreament on that basis, the Secretary of State may notliy the Academy Trust

that:

a)

b)

he intends to exercise the Option to transfer the Land or the relevant
part of it for il conaideration fo himself or s nominee;

the Academy Trust must pay the Debt or the Market Value: and/or

the Academy Truat must sell the Land or the relevant part of It, keoping
soma or all of the sale proceeds to fuifil its charitable purposes by

funding the purchase of an alternhativa permanent site for the Academy,
and accounting to the Secretary of State for any proceeds not so Lised,

Sharing the Land

511, It
a)

b)

the Academy does not reach its planned capacity, as stated In clause
2.10, within 8 Academy Financlal Years: or

the Academy Trust or the Secretary of State serves notice to terminate
this Agreement unxier clause 6.1; or

the Secretary of State considers that not aif the Land Is neaded for the
operation of the Acadenty at ptanned capacity,

[ the Acadery Trust must share occupation of the Land with such
other Academy as the Secretary of State considers appropriate
and enter into any legal arrangements which the Secretary of
State requiras for this purpose; or

i the Academy Trust must sell part of the Land as required by the
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Secretary of State and account for the sale proceeds to the
Secretary of State In part payment of the Debt, after which the
Sacretary of State will carry out the Discharge Process over the
part of the Land that has bean sold.

Exercise of Rights

5.12. Ontermination of this Agroement, the Secretary of State may give notice that
he intends o axarclse his rights under clauses 5.7, 6.30 or 6.31 or under the
Legal Charge. Any such nofice must state which clause of this Agreement the
Secrefary of State Intends to exercise, and Is without prefudice to his right to
exerciss any other rights avallable fohim,

5.13. If the Secretaty of State exercises the Option on termination of this
Agreement, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of Stats;

b)  the Acadermy Trust wit be deemed to have paid to the Secretary of
State a proportion of the procesds from the sale of the Land under
clause 6.30(b); and

c) the Secretary of State will catry out the Discharge Process;

6.14. If the Secretary of State enforces the Legal Charge on the termination of this
Agreement, then:

a) the Academy Trust will be deemsd to have paid the Debt to the
Secretary of State after the Debt has been realised by a recalver;

b}  the Academy Trust will be deemed to have paid to the Secretary of
State a proportion of the proceeds from the sale of the Land as
required under clause 4.31; and

¢) the Secrotary'of State will carry out the Discharge Process.

6.16. If on termination of this Agreement, the Secretary of State exercises his rights
under clause 6.30, then:
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a)  the Academy Trust will be deemed to have paid the Debt to the
Sacretary of State; and

b)  the Secretary of State will carry out the Discharge Process.

6.16. If, on termination of this Agreament, the Sacretary of State agrees under
clause 6.31 that the Academy Trust may Invast the proceeds from the safe of
the Land for lis cheritable objects, or direcis the Academy Trust to pay all or
part of the sale procesds to the relevant LA, then:

a)  the Academy Trust will be deemead o have pald the Debt to the
Secretary of State; and

b)  the Sacrstary of State will carry out the Discharge Process,

6.17. i the Academy Trust epplies o the Secretary of State for consent o sell alor
part of the Land, and If the Secretary of State agrees that the Land Is no
longer needed or cannot be used for the purposes of the Academy, he may:

a)  exercise the Option; or
b)  consentto the sale subject to one or more of the faliowing conditions:

L. that (notwithstanding clause 4.31) the Academy Trusl pays the
Debt (or, I it proposes to sell only part of the Land, pays the
WVaIuaoﬂhapartaold)hheWofsmb;

il that pursuant to clause 4.31, the Academy Trust keeps some or
alf of the sale proceeds for s charitable purposes, accounting to
the Secretary of State for the remainder; or

I that pursuant ta clause 4.32, the Academy Trust pays all or some
of the sale proceads fo the ralevant LA and may reinvest all or
some of the sale proceeds for its charitable purposes.

5.18. I the Secretary of State consents to the sale of the Land, subject to any of the
conditions in claves 5.17(b):

a)  Kthe Secrstary of State enforces the Legal Charge, then:
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I.  the Academy Trust will be deemari to have paid the Dabt to the
Secratary of State after the Debt has been realised by a recelver,;

ii, the Academy Trust wil be deemed to have paki a proportion of
the sale proceeds to the Secretary of State as required under
clause 4.31; and

ill. the Secretary of State will carry out the Discharge Process;

b)  if all of the Land is 8okl and tha Secretary of State agrees that the
Academy Trust may keep some or alf of the sale proceads for its
charitable purposes, accounting to the Secretary of State for the
remainder, then:

i. the Academy Trust will be deemed to have paid the Debt to the
_Secrotary of State;

. the Academy Trust will be deemed to have pald a propartion of
the sale proceeds to the Secretary of State as required under
clause 4,31; and

fil. the Secretary of State will carry out the Discharge Process;

¢) ¥ part of the Land Is sold, and the Secretary of State agnees that the
Academy Trust may keep soma or all of the sale proceads for lis
charitable purposes, accounting to the Secretary of State forthe
remainder, then:

. the Academy Trust will be deemed fo have pald the Debt io the
Secretary of State to the extent of the Market Vaiue;

i. the Academy Trust will be deemed to have pald a proportion of
the sale proceeds to the Secretary of State, as required under
clause 4.31, in relation to the relevant part of the Land; and

il. the Secretary of State will carry out the Discharge Process in
ralation to the part of the Land which has been sold;
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d)

If the Secratary of State directs the Academy Trust to pay some or all of
tha proceads from the sale of the Land to the relevant LA under clause
4.32, or agrees that the Academy Trust may reinvest the sale proceeds
for its charitable purpases, the Secratary of State will carry out the.
Discharge Process in relation to the part of the Land which has been
sold.

5.19. [f the Secretary of State exaercises the Option over all of the Land and the
Academy Trust transfers all of the Land fo tha Secretary of Stata for nil
consideration, then:

a)

b}

c)

the Academy Trust wil be deemed fo have pald the Debt o the
Secretary of State;

the Academy Trust will be deemed to have paid a praportion of the sale
procseds to the Secretary of State as required under clause 4.31; and

the Secretary of State will cairy out tha Discharge Process,

5.20. Ifthe Secretaty of State exercises the Option over only part of the Land, and
the Academy Trust transfers that part of the Land to the Secretary of State for
nil consideration, then:

a)

b)

c)

the Acadeny Trust will be desmed to have paid the Debtta the
Socretary of State to the extent of tha Market Value;

Academy Trust will be deemad to have pak a proportion of the sale
proceeds to the Secrsfary of State, as required under clause 4,31, In

. relation to the part of the Land transferred, and

the Secretary of State will camry out the Discharge Process in relation to
the part of the Land which has been transfemed.

Paymant of Debt

6.21. ifthe Academy Trust pays the Debt to the Secretary.of Stata, the Secretary of
State will canry out the Dlsdmarqe Process.

6.22. If the Academy Trust:
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a) sells some or ali of the Land in acoordance with clause 5.17(b), or
b)  pays the Debt to the Secretary of Stats,

it will negotiate In good faith with the Secretary of State to agree a deed of

variation for this Agreement.
6. TERMINATION
Termination by either party

8.1. Either party may give at least seven Academy Financial Years' notice to
terminate this Agresment. Such {ermination would take effect on 31 August of
the relavant year.

Termination Warning Notice

8.2. The Secretary of State may serve a Termination Waming Notice where he
considers that:

8) the Academy Trust has breached the provisions of this Agreement; or

b) the standards of performance of pupils at the Acaderny are
unacceptably low; of

¢)  there has been a serious breakdown In the way the Academy is
managed or govemed; or

d)  the safety of puplls or staff la threatenad, including by a breakdown of
discipline.

8.3. A Termination Waming Notice served under clause 8.2 will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completad; and

¢} the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.
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6.4. The Secretary of State will consider any representations from the Academy

Trust which he receives by the date specified in the Termination Warning
Notics. The Secretary of State may amend the Termination Waming Notice to
spacly further action which the Academy Trust must teke, and the dats by
which it must be completed.

[f the Secretary of State conskders that the Academy Trust has not responded
to the Termination Waming Notice as specified under clause 6.3(c), or has not
completed the action required in.the Termination Warning Notice under
clauses 6.3(a) and (b} (and any furiher action specified under clause 8.4) he
may sarve a Termination Notice.

Termination by the Sacretary of State after Inspection

6.8,

6.7.

g

if the Chisf Inspector gives notice to the Academy Trust that:

a)  special measures are required to be taken in relation to the Academy;
or

b) the Academy requires significant impravement,

the Secratary of State may setve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

if the Sacretury of State has served a Termination Warning Nofice under
clause 8.6 and:

a)  has not receivad any representations from the Academy Trust by the
date epecified in the notice; or

b}  having considered the representations made by the Academy Trust
remains satisfied that this Agreemant should be tarminated,

the Secretary of State may serve a Termination Notice.
Not used,

Temnination by the Secretary of Sfate

47
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8.9, If the Sacretary of Stato has determined that the Academy will be removed
from the Registar of Independent Schools and no appeal agalnst the
determination is pending, he may sarve a Termination Notice.

6.10. The Secretary of State may serve a Termination Notice If any of the following
events occurs, or if he considers that there is & serlous risk that any of them
may ocour:

a)

b)

d)

9

the Acadeimy Trust calls a format or informal meeting of its creditors or
anters into any formal or informal composition or arrangement with s
creditors; or

the Academy Trust proposes a voluntary amangement within section 4
of the Insolvency Act 1988; or

the Academy Trust cannot pay its debis within the meaning of section
123 of the insolvency Act 1088 with, for the purposes of this clause,
section 123 (1)Xa) of this Act having an effect as If £10,000 wers
substituted for £760. The Academy Trust will not be ¢onsidered unable
to pay its debts for the purposas of this clause if | is contesting any
such demand in good faith ; or

the Academy Trust has a recelver and manager (except those
appointed by the Charity Commission under the Charities Act 2011),
administrator or administrative recslver appointed over all or part of Ks
undertakings, assets or income; or

any distraint, execution or other process Is levied or enforcad on any of
the Academy Trust's property and is nof paid out, withdrawn or
discharged within 16 business days; or

the Academy Trust has passed a resolution for its winding up; or

an order is made for the winding up or administration of the Academy
Trust.
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6.11.

8.12,

6.13.

8.14,

The Academy Trust must promptly notify the Secretary of State, with an
explanation of the clroumstances, after recsiving any petition which may result
in an order for its winding up or administration.

If

a)  any Charlly Trustee or member of the Academy Trust refuses to
consent to any checks required under this Agreement, or as otherwise
requested by the Secratary of State; or

b)  the Secretary of State determines that any Charity Trustee or member
of the Academy Trust is unsuiteble,

the Secretary of State may:

. direct the Academy Trust to ensure that the Charity Trustes or
mernber resigns or {s removed within 42 days, failing which the
Secretary of State may serve a Temmination Notice: or

I.  serve a Tarmination Notice.

For the purposes of clause 6.12 a Charlty Trustes or member of the Academy
Trust will be “unsuitable"” if that Charity Trustee or member:

a)  has been convicted of an offence;

b) hag been given a caution in respect of an offencs;

c) & gub]aotto a relevant finding In respect of an offence; or
d)  has engaged in relevant conduct,

as a resuit of which, the Secretary of State conskiers that that Charlty Trustee
ormerruberlsumﬂablehhkapartlnhemamgemerﬁoﬂhomadem.

For the purposses of clause 6.13:

a)  aCharily Trustee or member of the Academy Trust will be subjectfo a
“relevant finding” In respect of an offence iF:
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i

that Charity Trustee or member has been found not guilty of the
offence by reason of insanity;

that Charity Trustee or member has been found to be under a
disabiiity and to have done the act charged-against them In
respect of the offence; or

a court outside the United Kingdom has made a finding aquivaient
to that described In paragraphs () and {II) above.

b} “relevant conduct® Is conduct by a Charity Trustes or member of the
Academy Trust which is:

aimed at undermining the fundamental British values of
democracy, the rule of taw, individual liberty ard mutual respect
and tolerance of those with different faiths and beliefs; or

found fo be in breach of professional standards by a professional
body; or

80 inappropriate that, in the opinion of the Secretary of State, it
makes that Charity Trustes or member unsultable to take part in
the management of the Academy.

8.15 If on or after 31 March 2017 or at any time thereafter but before the Academy
opens, the total number of prospective puplls who have accepted offars of
places to aftend the Academy in September 2017 s less than either () 40 Year
10 or (li) 90 Year 12 pupils, the Secretary of State may:

a)  require the Academy Trust not fo open the Academy untl both 40
prospective Year 10 pupils and 90 prospective Year 12 puplis have
accepted offers of places to attend the Academy; or

serve a Termination Notice.

6.18 If at any time after the Academy has opened, the Secretaty of State considers
that the Academy is not financially viable because of low pupil numbers, then

he may:
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a)  serve a Termination Wamning Notice; or
b)  serve a Termination Notice.

68.17 -If both parties agree that the Academy is not financially viable because of low
pupll numbers, they may jointly terminate this Agreement after agreeing the
precise terms of termination.

.18 If full planning permission (inciuding where relevant listed buliding consent) in:
respect of the Land has not been obtained by 31 August 20186, the Secretary
of State may serve a Termination Notlos.

6.19 If at any time before the Academy opening date, the Sacretary of State
considers that:

a) the Academy wotid, on apening, provide an unacosptably low standard
of education; or ‘

b)  the safety of puplls or staff at the Academy would, on opening, be
threatenad; or

c) the staff employed at the Academy are unsultable; or

d)  there s a serious breakdown in the way the Academy Trust is belng
managed or governed; or ’

8)  the bulldings and other structures on the Land are unsuiteble or the
Academy Trust has not obtained Buliding Regulations approval,

he may either:
A.  require the Academy Trust:

. notto open the Academy; or

ii. notto admit pupils of & particular age range, to be determined by
the Secretary of State; or

il. notto use any bullding or other structure on the Land,

&1
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untit each relavant matter In paragraphs (a) fo (e) above has been resolved to
the Secretary of Slate’s satisfaction; or

B. serve a Termination Notice.

Change of Control

6.20

68.21

6.22

6.23

The Secretary of State may at any time, subject to clause 6.21, serve a
Temmination Notice if thare is a change:

a)  Inthe Control of the Academy Trust; or
b}  inthe Control of a legal entity that Controls the Academy Trust.

Where a person {'P') is a member or director of a body corporate (as a
corporation sole or otherwise) by virtue of an office, no change of Conirol
arises merely by P's successor becoming & member or director in P’s place.

‘The Academy Trust must prompily nolify the Secrelary of State if thereis a
proposed or actual change of Control of the Academy Trust, or of a legal
entity that Controls the Academy Trust.

When notifying the Secretary of State under clause 6.22, the Academy Trust
must seek his agreement that, if he is aafisfled with the change of Contro, he
will not exercise his right to terminate this Agreement under clause 6.20.

Funding and admission during notice period

6.24

8.25

If the Secretary of State serves a Termination Notice under clause 6.1, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordancs with this Agreement.

If the Secretary of State serves a Termination Warning Notice or 2
Termination Nofice othenwise than under clause 8.1, the Academy Trust may
continue during the notice period to admit puplls to the Academy (unless the
Secretary of State speclfies otherwise), and to recelve GAG and EAG, in
accordance with this Agreement.
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Effect of Termination

6.26 [f this Agresment is terminated, the Academy will coase fo he an Academy
within the meaning of sactions 1 and 1A of the Academies Act 2010.

6.27 Subject b clauses 8.28 and 6.29, If the Secretary of State terminates this
Agreement under clause 6.1, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement othenvse than under clause
6.1, he may at his discretion Indemnify or compensate the Academy Trust.

6.28 The amount of eny such indemnity or compensation will be determined by the
Secretary of State, having regard to repressntations made to him by the
Acadermy Trust, and will ba paid as and when the Secretary of State considers

appropriate.
6.20 The categories of expenditure incurred by the Academy Trust in consequence

of terminatian, for which tha Secretary of State may indemnify the Academy
Trust under clauses 6,27, may include:

a)
b)
c)
d)

e)

steff compensation and redundancy payments;

compensation payments In respect of broken contracts;
expenses of disposing of assets or adapting them for other purposes;
legal and other professional fees; and

disgolution expensss.

8.30 If thie Agreament is teyminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HiV Government, the Academy
Trust must, as soon as possible afler tha termination date:

a)

b)

transfer a proportion.of those capital assats, equal to the proportion of
the otiginal financial contribution made by HM Govemment, to a
neminee of the Secratary of State to use for educational pUrpeses; or

if the Ssecretary of State directs that a tranafer under clause 6.30(a) is
not raquired, pay to the Secretary of Stale at the tarmination date {or,

63
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by agreement with the Secretary of State, at the date of thelr
subsequent dispasal) a sum equivalent to the proportion of the ariginal
financial contribution made by HM Govemnment.

6.31 The Sacretary of State may.

7!

a)  walve all or part of the repayment due under sub-clause 6.30(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

b)  direct the Academy Trust to pay all ar part of the sale proceeds to the
ralevant LA.

ARRA 1S

information

T4

7.2

The Academy Trust must promptly provide fo the Secratary of State any
information that he requests about the Academy Trust or the Academy, which
he regards as necassary lo fuifll his role and responeibilities.

The Secretary of State will give the Academy Trust any. Information it
reasonably requires of him for the running of the Academy.

Access by the Secretary of State's Officers

73

74

The Academy Trust must aliow DIE officlals to enter the Academy at any
reasonabla time. All records, files and reports relating to the running of the
Academy must be available to them at any reasonabie time. Two DfE officials
may atterdd and speak at any mestings of the Board of Charity Trustees or
any other meetings of Charity Trustees of the Academy Trust, but will
withdraw from any discussion of the Academy’s or the Academy Trust's
relationship with the Secretary of State or any discussion of bids for funding to
the Secrelary of State.

The following documents must be provided to the Seoretary of State or any
person nominated by the Secretary of State on request:
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a) the agenda for every meeting of the Board of Charlly Trustees or any
A comimitise 1o which & delegates any of its functions;

b)  the draft minutes of every such meeting, If they have been approved by
the chairman of ihat meefing;

¢)  the signed minutes of every such meeting; and
. d)  anyreport, document or other paper considered at any stich meating.

7.5 The Academy Triist may exclude from kems provided under clause 7.4 any
content relating to:

8)  anamed teacher or other parson employed, or propossd fo be
smployed, at the Academy;

e’

b)  anamed pupll at, or candidate for admission to, the Academy; and

¢)  any matter which, the Academy Trust reasonably believes should
remain confidential.

Notlces
7.6 A notice or communication to a party In connection with this Agreement:

€)  mustbe In writing (excluding emafl, except where agreed in advance)
and in English;

b)  mustbe deliverad by hand or sant hy pre-paid firet-class post or other
N next working day delivery service; -

L

c}  will be deemed fo have besn received:

L Wdeliverad by hand, at the time when a delivery recslpt is signed
or when the notice iIs loft at the addrees in paragraph (d), or

f.  If posted, at 9.00 am on the second working day after posfing: and
d)  mustbe sent to the party for the attention of the vontact and at the
address listed as follows (or to a different contact or address previously

i 55
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notified fo the sending party, the change taking effect five business
days after deemad raceipt of the notlice):

Name of party Position of contact Address
Sacretary of State Heaxd of Free Schools Department for
Division Education, Sanctuary
Bulldings, Great Smith
Street, London SW1P
3BT
Academy Trust Headtsacher of Mulberry | Mulberry School For
School for Girls Girls, Richard Street,
London, England, E1 2JP

Genera! provisions

r.Y

78

7.9

7.10

7.1

The Academy Trust cannot assign this Agreement.

Faliure to exsrcise, or a delay in exercising, any right or reimedy of the
Sacretary of State under this Agreament (including the right to terminate it), or
a singie or pattial exercise of such a right or remedy, is not a waiver of, and
does not prevent or restrict any Initlal or further exercise of, that or any other
right or remedy.

Termination of this Agreement will not affect the accrued rights, remedias,
obligations or fiabilties of the parties {o this Agreement existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executsd and delivered will constitute a duplicate original, but all
of which will together constitute the same agresment,

This Agreement and any disputs or clalm arlsing out of or in connaction with It
or its subject matter or formation (including non-contractual disputes or
claims) will be governed by and construed In accordance with the law of
England and Wales, and submitted to the exciusive jurlsdiction of the courts of
England and Wales,

66
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This Agreement was executed as a Deed on SII?#{”;: 2018

Executed on behalf of the Academy Trust by:

Director Director

or

Company Secretary

or j‘;,‘—;,

LR LR R N TR PN Y

Witness
Name:

Address:

The Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

67
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afflxed to this deed is authenticated by:

Cia S

Duly Authorised

February 2015 v1



"Statement of SEN" msans a statement made under section 324 of the Education
Act 1908,

“EHC plan” means an Education, Health and Care plan made under section 37 {2)
of the Children and Familes Act 2014.

8.1

8.2
8.3
8.4
9.

0.1

8.2

Except as set out In clause 9 balow, the Children and Families Act 2014
imposss duties directly on Academies in respect of puplis with spacial
educational needs, Including the admission of puplis with EHC plans. If an
AmdemyTruatmnsldemmataLAshouhdthvemmdmeAmdemyh
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order diracting the LA 1o reconskier.
The Secretary of State’s detarmination wil be final, subject to any right of
appeal which a parent of the child may have to tha First Tier Tribunal (Speciat
Educational Needs and Disabiity) or the Upper Tribunal Administrative
Appeals Chambar.

Not used,

The Acaderny Trust must, subject to its right of appeal {o the Secratary of
State, admit all pupils with a Statement of SEN naming the Academy.

Where an LA proposes to name the Academy in a Statement of SEN, it must
give the Academy Trust written notice of this, stating why it considers the
Academy to be sultable for the pupll In question, Within 15 days of recaipt of
the LA’s notics, the Acadsmy Trust must consent to belng named, except
where admitting the chiid would be incompatible with the provision of efficient
education for other children, and no reasonable staps could secure
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8.3

04

0.5

9.6

9.7

compatibility. In deciding whather a child’s Inciuslon would bes incompatibie
with the sfiiclent education of ather children or the efficlent use of resources,
the Academy Trust must have regard to the rolevant Guidance issued to
maintained schools.

if the Academy Trust deckdes that admitting the child would be incompatible
with the provision of sfficient education or the efficient use of resources, It
must, within the 15 days, notify the LA in writing, giving ite veasons for its
degision.

The Academy Trust must then seek to establish from the LA whether or not it
agreas with this determination. If the LA does not agree with the Academy
Trust’s responae, and names the Acadery in the child's Statement of SEN,
the Academy Trust must admit the chlid to the school as spacified in the
statement or otherwise by the LA.

if in such case, the Academy Trust considers that the LA should not have
named the Acadomy In the statement, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an arder
directing the LA to reconsider. The Secretary of State’s determination will be
final, subjact only to any right of appeal which a parent of tho child may have
to the First-tier Tribunat (Special Educationa! Needs and Disability) or the
Uppear Tribunal Administrative Appeals Chamber.

If & parent of a child for whom the LA maintains a statement appsals to the
First-tier Tribunal (Special Educational Neads and Disabliity) or the Upper
Tribunal Administrative Appeals Chamber, sither for or against the naming of
the Academy in the child’s statement, then the Tribunal's decision will be
bindlng, even Iif it is different from that of the Secretary of State.

Where [t has been finally determined that the Academy be named in a child’s
Statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.
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B8 Clauses 9.1 t0 9.7 only apply insofar as the relevant provisions of the
Chilldrer and Familles Act 2014 refating to SEN and disabliity do not apply fo
Academies and Frea Schools.
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SUMMARY SHEET

Information about the Academy:
Name of Academy Trust Mulberry Schools Trust
Company number 10035860
Date of Master Funding Agreement | 27 April 2017
Name of academy Mulberry UTC
Opening date 1 September 2017
Capacity number .800
Age range : 14-19
Number of sixth form places 600
Land arrangements Version 1
(Version 1-4 or other)
Address and title number of Land | Bow Fire Station,
64 Pamell Road,
London E3 2RU
Title Number EGL 499848
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1. ESTABLISHING THE ACADEMY

1.A  This Agreement made betwesn the Secretary of State for Education and
Mulberry Schools Trust Is supplemental to the master funding agresment
made beitween the same parties and dated 27 April 2017 (the “Master

Agroement’).
Definitions and nterpretation

1.8 Except as expressly provided in this Agreement words and expressions
defined In the Master Agreement will have those same meanings In this

Agreement.

1.C  The following capitalised words and expressions will have the following
meanings:

“The Academy” means the Mulbesry UTC Academy.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2008 in relation to a schoof o which that
section applies.

‘SEN’ means Special Educational Needs and the expressions “special educational
heeds” and “speclal educational provislon” have the meaning set out In sections

20(1) and 21(2) of the Children and Families Act 2014,

“Start-Up Perlod” means up to 7 Academy Financlal Years and covers the period up
to the first Academy Financial Year in which & Is planned that the Academy will be at

full capacity.

“Termination Notice" means a notice sent by the Secretary of State to the Academy
Trust, terminating this Agreement on the date specified In the notlce.

"Termination Wamning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agresment.

1.0 The Interpretation Act 1978 applies to this Agresment as it applies to an Act of
Parllament.
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1.E  Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes o this Agreement.

The Academy

1F The Academy (s a University Technical College as defined in clause 1.4 of the
Master Agreement,

1.6 The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1H The Academy Trust will open the Academy on 1 September 2017.

1. The Academy Trust must ensure that so far as is reasonably practicable and
consistent with clause 2.X of this Agreament and the Equality Act 2010, the
policies and practices adoptad by the Academy (in particular regarding
curriculum, uniform and school food) enable pupils of all faiths and none to
play a full part In the life of the Academy, and do not disadvantage pupils or
parents of any faith or none. For the avoidance of doubt, this requirement
applles irrespactive of the proportion of pupile of any faiths or none currently
attending or predicted to join the school.

2. RUNNING OF THE ACADEMY

Teachers and staff

2A Subjectto clause 2.4 of the Master Agreament, 7.A of this Agreement and
section 67 of the Children and Famllies Act 2014, the Academy Trust may, In
accordance with any relevant Guidance, employ anyone it believes is sultably
qualified or is otherwise eligible to plan and prepare lassons and courges for
pupils, teach pupils, and assess and report on pupils’ development, progress
and aftainment.

2.A.1 Not used.
Puplils

2.8 The planned capacity of the Academy is 800 in the age range 14-19, including

68
April 2016 v3



a sixth form of 600 places. The Academy will be an all ability inclusive school

2.B.1 The Academy Trust must ensure that the Academy meets the needs of

individual puplls, including pupils with SEN and disablifies, both those with
and without statements of SEN.

Safeguarding

2.C

2D

The Academy Trust will abide by the requirements of and have regard to any
Guldance on:

a)  safeguarding, in particular that contained in the guidance document
entitied “Safeguarding Children and Safer Recruitment in Education® as
amended from time to time; and

b}  the employment and work placement/work experience opportunities for
pupils, in particular that contained in the document named “Guidance
on the Employment of Children” as amended from time to time.

The Academy Trust will take appropriate steps to ensure that any work
placementiwork experience opportunities for pupils are sultable, so as fo
safeguard the health, safety and welfare of pupils whilst employed or on work
placemant/work experlence efther on or off the school premises.

Charging

2.E

Not used.

Admissions

2.F

206

Subject to clauses 2.K- 2.L the Academy Trust will act in accordance with,
and will ensure that its iIndependent Appeal Panel is frained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DIE (the "Codes”) and all relevant admissions
law as they apply to foundation and voluntary alded schools, and with
equalities law. Reference in the Codes or legislation to "admission authorities”
will be deemad to be references to the Academy Trust.

Not used.
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2H

2.

2.J

2K

2L

The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate In the coordinated admission arrangemsnis
operated by the LA In whose area the Academy is situated unless It opts out
of doing so in any admissions year by notifying the LA in writing no later than
the date of determining its admissions policy for the Academy.

The Academy Trust may determine admission arrangements (subjact fo
consultation in line with the Codes) that give priority for admission to children
attracting the Pupil Premium, including the service premium (the “pupil
premium adrmission criterion”), but not above looked-after children and
previously lookad-after children. -

Whaere the Academy Trust applles the pupil premium admission criterion, it
must provide information in its admission arrangements about eligibility for the
premiums.

For the purposes of applying the pupil premium admission criterion only,.
sections 1.9(f) and 2.4(a) of the School Admissions Code do not apply insofar
as they prevent admission authorities from giving priority to children according
{o the financial or occupational status of pafents or using supplementary
forms that ask for:

a) any personal details about their financial status; or

b) whether parents are serving in the UK armed forces or were serving In
the UK armed forces, and are exerclsing parental care and
responsibility for the child in question.

The Secretary of State may:
a)  direct the Academy Trust to admit a named puplt to the Academy:

i. following an application from an LA including complying with a
school attendance order as defined in saction 437 of the
Education Act 1996, Before doing so the Secretary of State will
consult the Academy Trust; or
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2.M

2N

2.0

2.P

2Q

2R

28

il.  where In relation to a specific child or children the Academy Trust
has falled fo act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b}  direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful,

Not used.
Not used.
Not used.

The Academy Trust must ensure that parents and ‘relevant children’ (as
described in the Codes) have the right fo appeal to an Indepsndent Appeal
Panel If they are dissatisfied with an admission decision of the Academy
Trust. The arrangements for appeals must comply with the Codes as they
apply o foundation and voluntary akded schools. The determination of the
appeal panel Is binding on all parties,

Subject to clause 2.R, the meaning of “relevant area" for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Constultation on
Admission Arrangements) Regulations 1998.

If the Academy does not consider the relevant area defermined by the LA for
the maintained schools in the area to be appropriate, it must apply fo the
Sacretary of State by 1 August before the academic year in queastion fora
detenmination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Acaderay
Trust and the LA in whose area the Academy s situated In reaching a
decision.

The Office of the Schools Adjudicator ("OSA”) will conslder objections to the
Academy’s admission arrangements (except objections against the agreed

9
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variations from the Codes specifiad at clause 2.K, aver which it has no
jurisdiction). The Academy Trust must therefore make it clear, when
determining the Academy’s admission arrangements, that objections should
be submitted to the OSA. The OSA’s determination of an objection is binding
on the Academy and the Academy Trust must make appropriate changes to
its admission arrangements as quickly as possible.

Not used.

Curriculum

2U

2.V

2.V.1

2V.2

2.W

2X

The Academy Trust must provide for the teaching of religlous education and a
dally act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as If the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and *religious worship® in that section were references to the religious
education and raliglous worship provided by the Academy In accordance with
clause 2.X.

The Academy Trust must ensure that the curriculum provided to puplis up to
the age of 16 is balanced and broadly based,and inciudes English,
mathematics and science, and includes provision for technical education with
an amphasis on creative industries, digital technologles and healthcare.

Not Used.
Not used.

Subject to clause 2.V, where the academy has not been designated with a
religious character (In accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8} of the
Academies Act 2010}

a) provision must be made for religious education to be given to all puplis
at the Academy In accordance with the requirements for agreed

10
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2.Y

2Z

2.AA

3.

syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 18 to the Schoo] Standards and Framework Act 1808;

b)  the Academy mustcomply with section 70(1) of, and Scheduls 20 to,
the School Standards and Framework Act 1098 as if it were a
communlty, foundation or voluntary schooi which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
fo be relieved of the requirement imposed by paragraph 3(2) of theit
Schedule.

Not used.

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1896, on sex and relationship education to ensure that
chitdren at the Academy are protected from mappropriate teaching materials
and that they leam the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements In section 405 of the Education Act 1996, as if the Academy
were a mantained school.

The Academy Trust must prevent polifical iIndoctrination, and secure the
balanced treatmant of political Issues, in line with the requirements for
maintained schools set out In the Education Act 1998, and have regand to any
Guidance.

GRANT FUNDING

Calculation of GAG

3.A

3B

Subject to clause 3.C, the basis of the pupil number count for the purposeas of
determining GAG for an Academy Financlal Year will be the Academy Trust's
most recent estimate provided in accordance with clause 3.B.

The Secretary of State will, in advance of each Academy Financial Year for
the Academy, request that the Academy Trust provides an estimate of the

1
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3.C

3.D

3.E

3.F

3.G

number of pupils on roll in the following September for the purposes of
determining GAG for an Academy Financlal Year. The Academy Trust must
provide the requested estimate to the Secretary of State as soon as
reasonably practicable,

In the Academy Financlal Year which is 8 Academy Financial Years after the
Academy opening date, the basis of the pupit number count for the purpose
of determining GAG will no longer be the estimate provided in accordance
with clause 3.B, but in that and all following Academy Financlal Years will be
determined In accordance with clause 3.F.

For any Academy Financial Year in which GAG for the Academy has been
calculated in accordance with clauses 3.A and 3.B, an adjustment may be
made to the foliowing Academy Financial Year's formula funding element of
GAG for the Academy to recognise any variation from that estimate. The
Secretary of State may for this purpose use the Census for the relevant month
{determined at the Secretary of State's discretion) for the Academy Financial
Year in question as a means of determining pupil numbers. The additional or
clawed-back grant will be only the amount relevant to the number of pupils
above or below that estimate.

Not used,

In the Sth Academy Financlal Year after the Academy opening date and all
Tollowing Academy Financial Years, the basls of the pupil count for
determining GAG will be:

a) for puplls In Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in quesfion; and

by  for pupils In Year 12 and above, the formula which is in use at the time
for maintained schools

The Secretary of State may, at his discretion, adjust the basis of the pupl
count to take account of any diseconomies of scale which may affect the

12
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3.H

3.1

Academy if K is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financlal Year, this will not change the
basis of the pupll count for calcutating the following Academy Financial Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on heed and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

The Secretary of State may pay a further element of GAG fo the Academy
Trust during the Start-Up Period in order to allow the Academy to:

a)  purchase a basic stock of teaching and learning materials (including
library books, taxt books, software, stationery, sclence equipment and
equipment for physical education)} and other consumable materials; and

b)  meetthe costs assoclated with the recruitment and induction of
additional staff.

After the Start-Up Period these costs will be met through the ordinary GAG.

The. Secretary of State recognises that If a Termination Notice or a
Termination Waming Notice Is served, or the Master Agreement is otherwise
terminated, the Intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy's needs. In thess circumstances the
Secrelary of State may pay a larger GAG in the notice period, to enable the
Academy to operate effectively.

Other relevant funding

3.4

Not used,

3.K Not used.

Carrying forward of furnds

3.L

Any additional grant made in accordance with clause 3., for a period after the
Secretary of State has served a Temmination Notice or a Termination Waming

13
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Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the clrcumstances
set out in clause 3.1 cease 1o apply or the Academy closes.

4. -LAND
‘Debt” means an amount equal to 100% of the Land Value;
"Discharge Process” means the removal of:

i the Legat Charge registered with Companies House against the
Academy Trust;

ii. the 1.agal Charge from the charges register at the Land Registry
against the title for the Land;

il the restriction In the proprietorship register referred to in clause 4.C(a);
and

lv. the notice in the proprietorship register referred fo in clause 4.H(a).

"Land" means the land at Bow Fire Station, 64 Parnell Road, London, E3 2RU being
tha fand registered with tifle number EGL499649, which is to be the permanent site
of the Academy.

“Land Value' means, at any fime:

i. where the Land has been disposed of as a resuli of the enforcement of
the Legal Charge by the Secretary of State, the proceeds of that
disposal after payment of the seller's necessary and reasonable costs
in corinection with the disposal; or

il, in any other case, the Market Value.

“L_agal Charge" means the legal charge over the Land to be entered into by the
Academy Trust in favour of the Secretary of Stete, In a form and substance
satisfactory to the Secretary of State.

14
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“Market Vailue® means the market value (as defined in the current edition of the
RICS Valuation Standards) of the relevant part of the Land as determined by a
professionally qualified indepandent valuer.

“Property Notice™ means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust’e
ability to use the Land for the purposes of the Academy.

Debt

4A The Academy Trust must pay the Debt to the Secretary of State on
termination of this Agreement or in accordance with clauses 4.J(b) or 4.Q(b)(i)
or on a sale of all or part of the Land with or without the Secretary of State’s

consent,
4.B The Debt is secured by the Legal Charge.
Restrictions on Land transfer
4.C The Academy Trust must:

a)  apply to the Land Registry using form RX1 for the following restrictions
(each a “Restriction”) to be entered in the proprietorship register.for
the Land by the following deadiines:

. within 28 days after acquiring the Land:

"No disposition of the registered estate by the proprietor of the
ragistered estate is fo be registered without a writfen consent
signed by the Secrefary of Stafe for Education of Sanctuary
Bulldings, Great Smith Street, London SW1P 38BT"; and

. within 28 days after entering into the Legal Charge:

“No disposition of the registerad estate by the proprietor of the
registered estate or by the proprietor of any registered charge, not
bsing a charge registered before the entry of this restriction, is fo
be registered without a writfen consent signed by the propristor

15
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for the time being of the charge dated [date of charge] in favour of
The Sacretary of State for Education referred to in the charges
register or by its conveyancer”;

b) take any further steps required to ensure that each Restriction Is
entered on the proprietorship register,

c) promptly confirm to the Secretary of State when each Restriction has
heen registered;

d) ifit has not registered each Resfriction, allow the Secretary of State to
do so in Its place; and

e)  not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove a Restriction, whether by itself, a holding company, a
subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4.D The Academy Trust must not, without the Secretary of State's consent:

4E

a) grant any consent or licence; or

b) create or allow any encumbrance; or

c) part with or share possession ot occupation; or
d) enterinto any onerous or restrictive obligations,
in raspect of all or part of the Land.

The Academy Trust must obtain the Secretary of State’s consent before
taking any action, including the service of any notice or waiver of any
condition, under any contract refating to the acquisition of the Land.

Property Notices

4.F

if the Academy Trust recelves a Praperty Nofice, it must:

16
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b)

c)

d)

() Option

send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;

promptly give the Secretary of State all the information he asks for
about it;

allow ihe Secretary of State to take all necessary action, with or Instead
of the Academy Trust, fo comply with it, and

use its best andeavours to help the Secretary of State in connection
with it.

4.G  The Academy Trust grants and the Secretary of State accepts an opticn (the
“Option”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing if this Funding Agreement is
terminated for any reason, or if the Academy Trust cannot use ali or part of
the Land as the permanent site of the Academy under clauses 4.J or 4.Q. If
the Option is exercised, completion will take place 28 days after the exercise
date In accordance with the Law Soclety’s Standard Conditions of Sale for
Commercial Properiy in force at that date.

Option Notice

a)

b}

c)

April 2016 v3

4H The Academy Trust:

miust, within 14 days after acquiring the Land or, if later, after signing
this Agresment, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice™
to be entered in the register, taking any further staps required fo have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

Iif it has not registered the Option Notics, agress that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
17




modify or remove the Option Notice, whether by itseif, a holding
company, a subsidlary company, or a receiver, administrator or
liquidator acting in the name of the Academy Trust, and

d)  must, in the case of previously unregistered fand, within 14 days after
acquiring the Land or, If later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after reglstration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

Legal Charge
41 The Academy Trust must
a) enter into the Legal Charge:

i.  oncompletion of the acquisition of the Land, If at that time the
Academy Trust is an exempt charity for the purposes of the
Charities Act 2011, or

.  within two weeks after the Academy opens, If the Academy Trust
is not an exempt charity for the purposes of the Charities Act 2011
when it acquires the Land;

b)  within 21 days from the date of the Legal Charge, reglister it with
Companies House or, if required by the Secretary of State, use all
reasonabie andeavours to asslst the Secretary of State in doing so,
including signing and executing any necessary documents,

G} within 28 days from the date of the Legal Charge, apply to the Land
Registry for the Legal Charge fo be entered on the charges register,
taking any other steps required to have the Legal Charge registered
and promptly confirming to the Secretary of State when this has been
done; and

18
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d)

if It has not registered the Legal Charge, allow the Secretary of State to
register It, and use all reasohable endeavours {o help register the Legal
Charge, including signing and executing any neceseary documents and
dealing with requisitions from thae Land Registry.

Land not used for the purposes of the academy

4.J Ifthe Academy Trust cannot use all or part of the L.and as the permanent site
of the Academy but the Secretary of State agress not to terminate this
Agreement on that basis, the Secratary of State may notify the Academy Trust

that:
a)  he intends to exercise the Option to transfer the Land or the relevant
part of it for nil consideration to himssif or his nominse;
b) the Academy Trust must pay the Debt or the Market Value; and/or
¢c)  the Academy Trust must sell the Land or the relevant part of R, keeping
some or all of the sale proceeds to fulfil its charitabie purposes by
funding the purchase of an altemative permanent stte for the Academy,
and accounting to the Secretary of State for any proceads not so used.
Sharing the Land
4K I
a) the Academy does not reach its planned capacity, as stated in clauge
2.8, within 8 Academy Financial Years; or
b) the Academy Trust or the Secretary of State serves notice fo terminate
this Agreement under clause 5.A; or
c} the Secretary of State considers that not all the Land Is needed for the
operation of the Academy at planned capacity,
then:

April 2016 v3

.  the Academy Trust must share occupation of the Land with such
other academy as the Secratary of State considers appropriate
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and enter into any legal arrangements which the Secretary of
State requires for this purpose; or

ii. the Academy Trust must sell part of the Land as required by the
Secretary of State and account for the sale proceeds fo the
Secretary of State in part payment of the Debt, after which the
Secretary of State will carry out the Discharge Process over the
part of the Land that has been sold.

Exercise of Rights

4L On termination of this Agreement, the Secretary of State may give notice that
he intends to exercise his rights under clauses 4.G, 5.DD or 5.EE or under the
Legal Charge. Any such notice must state which clause of this Agreement the
Secretary of State intends to exercise, and Is without prejudics to his right to
exercise any other rights available to him.

4M if the Secretary of State exercises the Option on termination of thie
Agraement, then:

a)

b)

c)

the Academy Trust will be deemad to have paid the Debt to the
Seacretary of State;

the Academy Trust will be deemed to have paid to the Secretary of
State a proportion of the proceeds from the sale of the Land under
clause 5.0D(b); and

the Secretary of State will carry out the Discharge Process;

4.N [f the Secretary of State enforces the Legal Charge on the termination of this
Agreement, then:

a)

b)
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the Academy Trust will be deemed to have paid the Debt to the
Secretary of State after the Debt has been realised by a receiver;

the Academy Trust will be deemed to have paid to the Secretary of
State a proportion of the proceeds from the sale of the Land as
required under clause 4.29 of the Master Agreemant; and
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¢} the Secretary of State will carry out the Discharge Process.

4,0 If, on termination of this Agreement, the Sacretary of State exerciges his rights
under clause 5.0D, then:

a) the Acadamy Trust will be deemed to have pald the Debt to the
Secretary of State; and

b) the Secretary of State will casry out the Discharge Process.

4.P I, on termination of this Agreement, the Secretary of State agrees under
clause 5.EE that the Academy Trust may invast the proceeds from the sale of
the Land for its charitable objects, or directs the Academy Trust to pay all or
part of the sale proceeds to the relevant LA, then:

a} the Academy Trust will be deemed to have pald the Debt to the
Secretary of State; and

b)  the Secretary of State will carry out the Discharge Process.

4.Q [f the Academy Trust applies to the Secretary of State for consent to sell aff or
part of the Land, and If the Secretary of State agrees that the Land is no
longer neaded or cannot be used for the purposes of the Academy, he may:

a)  exercise the Option; or
b)  consent to the sale subject to one or more of the following conditions:

I.  that (notwithstanding clause 4.29 of the Master Agreement) the
Academy Trust pays the Debt (or, if it proposes fo sefl only part of
the Land, pays the Markst Valus of the pait sold) to the Sacretary
of State;

ii. that pursuant to clause 4.28 of the Master Agreement, the
Academy Trust keeps some or all of the sale proceeds for ks
charitable purposes, accounting to the Secretary of State for the
remaindaer; or

iii. that pursuant to clause 4.30 of the Master Agreement, the

21
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Academy Trust pays all or some of the sale proceeds to the
relevant LA and may reinvest all or some of the sale proceeds for
lts charitable purposes.

4R f the Secretary of State consents to the sale of the Land, subject to any of the
conditions In clause 4.Q{b}):

a) if the Secretary of State enforces the Legal Charge, then:

i.  the Academy Trust will be deemed {o have paid the Debt to the
Secretary of State after the Debt has been realised by a recaiver;

ii. the Academy Trust will be deemed to have paid a proportion of
the sale proceeds to the Secretary of State as reguired under
clause 4.29 of the Master Agreement; and

fii. the Secretary of State will carry out the Discharge Process;

b) ifaliof the Land is sold and the Secretary of Stats agrees that the
Academy Trust may keep some or all of the sale proceeds for ifs
charitable purposes, accounting to the Secretary of State for the
remainder, then:

i. the Academy Trust wilt be deamed to have paid the Debt to the
Secretary of State;

i. the Academy Trust will be deemed to have pald a proportion of
the sale proceeds to the Secretary of State as required under
clause 4,29 of the Master Agreement; and

M. the Secretary of State will carry out the Discharge Process;

c) If partof the Land is sold, and the Secretary of State agrees that the
Academy Trust may keep some or all of the sale proceeds for its
charitable purposes, accounting to the Secretary of State for the
remainder, then:

i. the Academy Trust will be deemed to have paid the Debt to the
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Secretary of State to the extent of the Market Value;,

ii. the Academy Trust wiil ba deemed to have pald a propottion of
the sale proceeds fo the Secretary of State, as required under
clause 4.29 of the Master Agresment, in relation o the relevant
part of the Land; and

. the Secretary of State will carry out the Discharge Process in
relation to the part of the Land which has been sold;

d)  ifthe Secretary of State directs the Academy Trust fo pay some or all of
the proceeds from the sale of the Land to the relevant LA under clause
4.30 of the Master Agreement, or agrees that the Academy Trust may
reinvest the sale proceeds for its charitable purposes, the Secretary of
State will carry out the Discharge Process In relation to the part of the
Land which has been sold.

4.8 If the Secretary of State exercises the Option over all of the Land and the
Academy Trust transfers all of the Land to the Secretary of State for nil
consideration, then:

a)  the Academy Trust will be deemed to have paid the Debt to the
Secretary of State:

b)  the Academy Trust will be deemed to have paid a proportion of the sale
pmooqu to the Sacretary of State as required under clause 4.29 of the
Master Agreament; and

¢}  the Secrefary of State will carry out the Discharge Process.

4T  Ifthe Secretary of State exercises the Option over only part of the Land, and
the Academy Trust transfers that part of the Land 1o the Secretary of State for
nil consideration, then:

a)  the Academy Trust will be deemed to have paid the Debt fo the
Secretary of State to the extent of the Market Value;

b) Academy Trust will be deamed fo have pald a proportion of the sale
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proceeds to the Secretary of State, as required under clause 4.29 of
the Master Agreement, in relation to the part of the Land transferred,
and

¢) the Secretary of State will carry out the Discharge Process in relation to
the part of the Land which has been transferred.

Payment of Debt

a4l If the Academy Trust pays the Debt o the Secratary of State, the Secretary of
State will carry out the Discharge Process.

4V [fthe Academy Trust.
a) sells some or all of the Land In accordance with clause 4.Q(b), or
b)  pays the Debt tothe Secretary of State,

it will negotiate In good faith with the Secretary of State to agree a deed of
variation for this Agreement.

5, TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years' notice to
terminate this Agreement. Such termination would take effect on 31 August of
the relevant year.

Termination Waming Notice

5.8 The Secretary of State may serve a Termination Waming Notice where he
considars that.

a) the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or
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b) the standards of performance of pupils at the Academy are
unacceptably low; or

c}  thers has been a serlous breakdown in the way the Academy is
managed or governed; ot

d) the safety of pupils or staff Is threatened, including due fo breakdown of
discipline; or

e) the Academy s coasting provided he has notified the Academy Trust
that it is coasting.

5.C A Termination Waming Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b)  the date by which the action must be completed; and

G) the date by which the Academy Trust must make any repressntations,
or conflrm that it agrees to undertake the specified action.

6.0 The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Waming
Notice. The Secretary of State may amend the Termination Waming Notice to
specify further acfion which the Academy Trust must take, and the date by
which it must be completed.

5E Ifthe Secretary of State considers that the Academy Trust has not responded
to the Termination Wamning Notice as specified under clause 5.C(c), or has
not complated the action required In the Termination Warning Notice as
specified Under ¢lauses 5.C(a) and (b) {and any further action specifted under
clause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection
6.F ifthe Chief Inspacior gives notice to the Academy Trust that:

a) special measures are raquired to be taken In relation to the Academy;
or
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b) the Academy requires significant improvement

the Secretary of State may serve a Termination Waming Notice, specifying
the date by which the Academy Trust must make any representations.

5.G Indeciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of Stafe will have due regard to the overall performance of
the Academy Trust.

5.G6.1 Not used.

5H Ifthe Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specifled In the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice,
5.1  Not used.
Terminatlon by the Secretary of State

5.J If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
detarmination is pending, he may serve a Termination Notice.

5.K If on or after 31 March 2017 or at any time thereafter but before the Academy
opens, the total number of prospeciive pupils who have accepted offers of
places to atiend the Academy in September 2017 is less than efther (i) 40
Year 10 or (ii} 155 Year 12 puplls, the Secretary of State may:

a) require the Academy Trust not to open the Academy until both 40
prospective Year 10 pupils and 155 prospective Year 12 pupils have
accepted cffers of places to attend the Academy; or
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5L

5M

5.N

5.0

D) serve a Tammination Notice.

If at any time after the Academy has opened, the Secretary of State considers
that the Academy is not financially viable because of low pupll numbers, then
he may:

a)  serve a Termination Waming Notice; or
b)  serve a Termination Notice.

i both parties agree that the Acaderny is not financlally viable because of low
pupil numbers, they may jointly terminate thie Agreement after agresing the
pracise ferms of termination.

If full planning permission (including where relevant listed bullding consent) in
respect of the Land has not been obtained by 31 August 2018, the Secretary
of State may serve a Termination Notice.

If at any time before the Academy opening date, the Secretary of State
conskiers that:

a) the Academy would, on apening, provide an unacceptably low standard
‘of education; or

b) the safety of puplls or staff at the Acadermy would, on opening, be
threatened; or

c) the staff employed at the Academy are unsuitable; or

d) there is a serous breakdown In the way the Academy Trust is being
managed or governed; or

e) the bulidings and other structures on the Land are unsuitable or the
Academy Trust has not obtained Building Regulations approval,

he may slther:

A.  require the Academy Trust:
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i not to open the Academy; or

.  notto admit puplls of a particular age range, to be determined by
the Secretary of State; or

fil. notto use any building or other structure on the Land,

until each relevant matter in paragraphs (a) to () above has been resolved to
the Secretary of State’s satisfaction; or

B. sarve a Termination Notice.
Funding and admlsslon during notice period

5.P [fthe Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and fo receive GAG and EAG, in accordance with this Agreement.

5.Q Ifthe Secretary of State serves a Termination Waming Nofice or a
Temmination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice petiod to admit pupils to the Academy (uniess the
Secretary of State specifies otherwise), and to receive GAG and EAG, In
accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R  The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the leve
of GAG and EAG to be provided In the next Academy Financial Year (the
“Funding Allocation™),

5.8 Ifthe Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year") and after
taking info account all other resources likely to be available fo the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust ("All Other Resources™, It is
likely that the cast of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
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the Academy Trust may give wriiten notice of its intention to terminate this
Agreement on 31 August before the Critical Year.

5.T  Any notice given by the Academy Trust under clause 5.8 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5

must specify:

a)  the grounds upon which the Academy Trust's opinion s based,
Including:
I evidence of those grounds;

. any professional accounting advice the Academy Trust has
received;

iil. ~ a detailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such
steps will be taken; and

b)  the shortfall In the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust fo run
the Academy and the projected expenditure on the Academy; and

c) a detalled budget of income and expenditure for the Academy during
the Critical Year (tha “Projected Budget”).

5U Both parties will use thelr best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become Insolvent, Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide sducation for the
pupils at the Academy and use their best endeavours {o agree a praciical
solution o the problem.
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6.V

5.W

5.X

5.Y

If no agreement is reached by 30 April (or another date If agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year woild cause the Academy Trust fo become Ingolvent, then that question
will be referred to an independent éxpert (the “Expert”) for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfail").

The Expert will be an insolvency practitioner with significant professional
experience of educational Institutions or academies. If the parties fall to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational speclalist who is professionally familiar with the
iasuas arising from the budget management of schools. if the parties fall to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Speclalist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist’s fees will be bome equally between the parties.

if the Expert determines that the cost of running the Academy during the
Critlcal Year would cause the Academy Trust to bacome insolvent, and the
Secretary of State will not have agreed to provide sufficlent additional funding
to cover the Shorifall, then the Academy Trust will be entitied to terminate this
Agresment, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been glven to the parties or (b), if later, the Secretary of State will
have gliven written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

Effect of termination

5.2

If this Agreement is terminated, the Academy will cease 1o be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010.
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5.AA: Subject fo clauses 5.BB and 5.CC, If the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the
Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

5.BB The amount of any such indemnity or compensation wil be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
conslders appropriate.

5.CC The categorias of expenditure incurred by the Academy Trust in consequencs
of termination, for which the Secretary of State may indemnify the Academy
Trust under clausss 5.AA, may include:

a) staff compensation and redundancy payments;

b)  compensation payments in respact of broken contracts;

c)  expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e} dissolution expenses.

5.0D if this Agreement is terminated, and the Academy Trust owns capital assets
which have besn partly or whelly funded by HM Govemment, the Academy
Trust must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contiibution made by HM Govemment, to a
nominee of the Secretary of State to use for educational purposes; or

b) i the Secretary of State directs that a transfer under clause 5.DD{a) is
not required, pay to the Secrefary of State at the termination date (or,
by agreement with the Secretary of State, at the date of thelr
subsequent disposal) a sum equivalent to the proportion of the original
financlal contribution made by HM Govemment.
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5.EE The Secretary of State may:

6.

a) Walve all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to Invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the
ralevant LA.

OTHER CONTRACTUAL ARRANGEMENTS

Annexes

8.A

Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B

Except as expressly provided In this Agreement, all provisions of the Master
Agreement have fuil force and effect.

General

6.C

8.0

8.E

6.F

The Academy Trust cannot assign this Agreement.

Fallure 1o exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agrasment (including the right to terminate this
Agresment), or a single or partial exercise of such a right or remedy, is nota
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabllities of the parties existing at termination.

This Agreement may be exscuted in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
of which will together constitute the same agreament.
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8.6 This Agreement and any dispute or claim arising out of or in connection with [t
or its subject matter or formation (including non-confractual disputes or
claims) shall be governed by and construed In accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

6.H Not used.
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This Agreement was executed as a Deed on 2 f)‘%u,gq— 2017
{

Executed on bahalf of the Academy Trust by:

April 2016 v3

and
Director
or
Company Secretary
or
Witness
Name: Jhcu MTcHALLs
Address: £4¢ lower Richmon d (oea
LOndoq
Swrs 14
34



The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION
affixed to this deed is authenficated by:
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ANNEXE

7.

PUPILS WITH SPECIAL EDUCATION NEEDS (SEN) AND

DISABILITIES

‘Seatement of SEN® means a statement made under section 324 of the Education
Act 1908.

“EHC plan” means an Education, Heaith and Care plan made under sections 37(2)
of the Children and Families Act 2014.

7.A

7.B
7C

7.D

8‘

8.A

8.B

Except as set out in clause 8 below, the Children and Famiiies Act 2014
imposes dutles diractly on Academies in respact of pupils with gpecial
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust coneiders that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Secretary of State’s determination will be final, subject to any right of
appeal which a parent of the child may have to the First Tier Tribunal (Special
Educationat Needs and Disabllity) or the Upper Tribunal Administrative
Appeals Chamber.

Not used.
Not used.

Not used.

ADMISSION OF PUPILS WITH SEN AND DISABILITIES

The Academy Trust must for each of its Academies, subject fo its right of
appeal to the Secretary of State, admit all puplls with a statement of SEN
naming the Academy.

Where an LA proposes to name one of the Academies In a statement of SEN,
it must give the Academy Trust written notice of this, stating why it considers
that Academy to be sultable for the pupil In question. Within 15 days of receipt
of the LA’s notice, the Academy Trust must consent to being named, except
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where admitting the child would be incompatible with the provision of efficient
education for other children, and no reasonable steps could secure
compatibllity. In deciding whether a child's inclusion would be incompatible
with the efficlent education of other children or the efficient use of resources,
the Academy Trust must have regard to the relevant Guidance Issued to
maintained schools.

8.C ifthe Academy Trust decides that admitting the child would be incompatible
with the provision of efficient education or the efficient use of resources, it
must, within the 15 days, notify the LA In writing, giving its reasons for its
decision.

8D The Academy Trust must then seek to establish from the LA whether or not it
agrees with this determination. If the LA does not agree with the Academy
Truet's response, and names the Academy in the child’s statement of SEN,
the Academy Trust must admit the child to the school ae specified in the
statement or otherwise by the LA.

8.E Ifin such case, the Academy Trust considers that the LA shouid not have
named the Academy in the statement, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Secretary of State's determination will be
final, subject only to any right of appeal which a parent of tha child may have
to the First-tier Tribunal (Special Educational Needs and Disability) or the
Upper Tribunal Administrative Appeals Chamber.

8F Ifaparent of a child for whom the LA maintains a statoment appeals to the
First-tier Tribunal (Special Educational Needs and Disability), either for or
against the naming of the Academy In the child’s statement, then the
Tribunal's decislon will be binding, even if it is different from that of the

Secretary of State.
8.G  Where it has been finally determined that the Academy be named in a child’s

statoment of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreemnent.
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8.H Clauses 8.A to 8.G only apply insofar as the relevant provisions of the
Chiidren and Famifies Act 2014 relating to SEN and-disability do not apply to
Academies and Free Schools,
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THIS AGREEMENT is madeon =~ 2. -Qu:j wlb oy

BETWEEN
{1) MULBERRY UTC, a company reglstered in England and Wales with company number
msewho;e oﬁIoelaatRlclwﬂSﬁaet.commemlaIHoad.LondonE12JP
ransferor).

(2) MULBERRY SCHOOLS TRUST, a company registered in England and Walas with company
number 10036860 whose registerad office is at Richard Street, Commercial Road, London E4
2JP (tha Transferes),

BACKGROUND

(A) Mulberry UTC I8 a single academy trust wishing fo join Mulbenry Schools Trust, 2 multi
academy trust, which in turn wishes to admit Mulberry UTC o the mulii academy trust’s group
of academies. '

(B} The Transferor has agreed to transfer to the Transferes the whole of the property, buslness
and assets relating to the Academy and the Transferae has agreed 0 assume all of the
liabflitles and obligations of the Transferor whioh relate o the Academy, upan the terms of this

agreemant,

AGREED TERMS

1 DEFINITIONS

1.1 in this agreement, unless the context otherwise requires, the following expressions have the
meanings set opposite them;

"Academy" Mulberry UTC academy sifuated at Bow Fire Station, 64
Parnell Road, London E3 2RU

"Asssis” means all property, undertaking, rights and assets, whether
langible or intangible, of whatever nature used or held by the
Transferor exclusively for the purposes of the Academy but
excluding the Excluded Assets.

"Business” the acilvities relating 1o the Academy caried on by the
Traneferor at Completion.

"Complation” completion of the transfer of the Business 1o the Company in
accordance with olause 5 of this agroeement,

"Contraots” means the contracts entered Info by the Transferor for the
purpose of operating the Academy in the ordinary course of
business which are still in force at the Transfer Date and
listed in Schedule 1,

“Employcss” means any empioyees of the Transfarcr or of any ofher
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1.2

2.2

“Exciuded Assets” those assets lisled in Schedule 2.

“Intellactual Property means ntellectual property rights whether registered or

Rights" not, ncluding any patents, copyright and design rights, trade
marks, sarvice marks, database rights, righls In passing-off
and know-how.

"Liabilities” the book debts, other debts, Habilitles. losses or claims

agalnst and obligations of any nature (including VAT} of the
Academy at Completion (whether actual or contingent) which
arise out of, relate to or are attributeble to the Business, the

Assets or the Coniracts.
"TUPE" the Transfer of Underiskings (Protection of Employment)
Regulations 2006.
“VAT® value added tax chargeable under the VATA 1984 and any
similar replacement or addittonal tax,
“WATA 1994° the Value Added Tax Act 1984,

In the Interpretsiion of thia egreement:
1.24 the headings are for convenience only and shall not affect the Interpretation of this

agresment;

1.2.2 unless the context otherwise requires the singular shall include the plural and vice
versa,

1.2.3 a reference to any party shall incude that parly's personal representatives,
BUCCOESOrs of. pesmiitted assigns;

1.2.4 a reference to a statute or statutory provision Is a reference to it as it is in force for
the time being taking account of any amendment, extension, or re-anactment and
includes any subtordinate lagisiation for the time belng in force made under it; and

1.25 a reference to writing or written includes faxes but not e-mail or any other form of
electronic communication.

AGREEMENT TO TRANSFER

In consideration of the covenants on the part of the Transferee herein, the Transferor shall
transfar to the Transferee to iake over as a going concem, with effect from Completion, the
whole of the Business, Conlracts and Assefs of the Academy subject to the terms and
conditions of this Agreement.

The transfer of the Business shall include the goodwill of the Business, together with the
exclusive right for the Transferes to represent itseif as carrying on the Business.

CONSIDERATION
In consideration for the transfer by the Transferor referrad ta in clause 2, from Complefion the

Transferae shall assume responsibility for the eatisfaction, fulfilment and discharge of ali of
the Liablllles and the Contracts.




4.1

7.2

VALUE ADDED TAX

The Transferor and the Transferee consider that the Business is being transferred as a going
concern,

If HM Revenue & Customs refuses to accept that the transfer of the Business ie a transfer of
a going concem, the Transferee shall pay to the Transferor VAT on the assets transferred as
assessed by HM Revenue & Customs and the Transferor shall provide the Transferee with a
tax invoios to support a claim by the Transferee for a recovery of tax pald,

COMPLETION

Completion of the trenefer of the Business and the Assets shall iake place with effect from 1
August 2017 when the Transferor shall aliow the Transferes {o iake poasession of the Assets.

ASSETS

i any release, consent or approval s required pursuant to eny agreement, deed, regulation or
otherwise in order o complete the transfer from the Transferor to the Transfsrea of the
ownership of the Businese:

6.1.1 the Traneferee shal use all reasonable endeavours (both before and afier
Completion) to abtain the relaass, consant or approval as soon &s practicable;

8.1.2 from Completion untd all of the Transferar's rights in or to the relevant Aasets have
been sffactively iransferred to the Transferee the Transferor shall;

8121 hold the relevant Asset on trust for the Transferes, shall forthwith give
the Transferee notice of any notices or other maisrial
communications or Information received by them In relation thereto
and shall act under the direction of the Tranaferee in all maiters
refating to the relevant Asset {so far as they lawfully may do so); and

6.1.2.2 use all reasonable endeavours fo procure ae soon as is practicable
the grant to the Transferee of rights equivalent to those enjoyed by
ihe Transferor or (at the option of the Transferee) procure as soon as
is practicable a novation and upon the grant to the Transferee of such
rights or upon such novation (in efiher case) in a form which Is
gatisfactory lo the Transferee, such trust shall determine and the
Transferor shall, where appropriate, surrender tholr rights.

CONTRACTS

With effect from Completion the Transferee shall, to the extent that they have not been fully
performed, assume responelbillly for the carrying out of the Conitracts and shall indemnify the
Transderor against any Liabllities, losses or gialms arising in respect of tha Contracts from that
m‘

In cases where the Transferor has entered Into agreements or conérasts with third parties on
terms where the purported assigniment or novation would be a breach of, or ctherwise cause
or entitie such third parties o terminate such agresments or contracts, and the partfes have
used thelr best endeavours to cbtain the agresment of such third parties to such assignment
or novatior, then such agreements or contracts shall not be, or be deemed to have bsen, 50
assigned or novated and the same shall continue and subsist In the name of the Transferor

but on the haais that:

721  The Transferor shall not incur any liablity thereby and the Transferes shall
indemnlfy tha Transferor accordingly;




7.3

8.2

82

93

94

8.5

26

722 the obligations of the Transferor under such confracts shall be performed by the
Transferee in aocardance with their respective terms;

7.2.3 in consideration of such parformance, the Transferar shall direct or procure that all
peymenis due to it under such contracts in respect of wark carrled out by the
Transferee after Complefion shall be paid o the Transferee; and

124 the Transferor shal on behalf of the Transferee take such action and enforce all
claims arising under such agreements or contracts against such third parties upon
recalving tho written requsst of the Transferes to do &0,

Subject to clause 7.2 the Transferor shall without delay execute such deeds of novation as
the Traneferee requires to novate agreements or confracts with third parties.

EMPLOYEES

The partles acknowledge and agree that the transfer of the Business pursuant to this
agreement lsaﬁanaferhwhlehTUPEappliesmdﬂmmn&aotsdemp!oymentof&n
Employses shall transfer to the Traneferee pursuant to TUPE with effect from Completion.

The Transferee will employ the Emnployees from Completion and will Indemnify the Transferor

against any claims of whatever nature arising afier Completion out of or in relation to the

mmm of employment of the Employess or the transfer of employment of the Employees to
e Transferoe. _

PENSIONS

The parties acknowisdge that the Transferes is a “scheme empioyer” for the pumoses of the
Local Govemment Penalon Scheme (Administration) Regulations 2008 (the LGPS
Regulations” which expression shall include any regulations amending or replacing the
regulations from time fo time) and that the LEGPS Regulations shall apply to the Transferes
{ae the person carrying on the business of the Acadamy).

The parties acknowledge that the Transferas Is an ‘employer” for the purposes of the
Teachers' Pension Scheme Regulations 1807 S| 1897/3004 {"the TPS Regulations” which
expression shall include any regulations amending or replacing the regulations from tme to
time) and that the TPS Regulations shall apply fo the Transferee (as the person camrying on
the business of the Academy),

The Transfaree acknowledges that the Employees shall be, or as the case may be, remain
eliglble for membership of the LGPS or the TFS (as the case may be) while employed at the
Academy following the Tranafer Date subject to the terms of ihe LGPE Regulations and the
TPS Ragulations.

The Transferee shall be responsible for any LGPS deficit relating to the Employees’
membership of the LGPS referable to service up to and including the Tranefer Date.

The Transfecee shalt be responsible for all employer contributions payable {o the LGFS and
the TPS in respsct of the Employees and any other sum due to the LGPS and the TPS In

respect of the Employees.

The Transferes shall:

8.61  maintaln such documents and information as will be reasonably required to
manage the pension aspects of any anward transfer of any of the Eligibla
Employses;

9.8.2  promplly provide fo the Transferor such documents and Infarmation which the
Trensferor may reasonably request in advance of any onward fransfer of any
person engaged or employed by the Tranaferee; and
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13
13.1

13.2

133

14

15
15.1

15.2

16.3

16.4

15.5

9063  iully co-operate with the reasonable requests of ths Transferor relating 1o any
adminisiralive iasks necessary to deal with the pension aspects of any onward
transfer of any person engaged or employed by the Transfaree.

TITLE

The Transferee shall accept without inveeligation such tifle, if any, as the Transferor has o
the Asgets.

BENEFICIAL OWNERSHIP
Beneficlal ownership of the Assets shall not pass to the Transferes until Comipletion.
CONFIDENTIALITY

Each parly undertakes to the others thet It will keep the contents of this Agreement
confidentlal as between the parties and the Department for Education (or its successors)
except 1o the extent that disciosure Is required by law.

WINDING UP MULBERRY UTC

The Transferor may apply euch amount as may reasonably be required to ensure that it Is
properly wound-up following Completion, provided that any unapplled surplus amount
remaining after the costa of winding-up have been paid shall be transferred to the Tranaferee,
as provided for by this Agresment,

The Transferor shall have the period of 8 months after the Effective Date fo conclude its
ghdlng up after which any surplus a8 referred fo in 13.1 above shall be transferred to the
ransferee.

ThaTmnsfemeshdlpwﬂdemhtamewﬂnTmnshmasnmmbgmgﬁaamme
winding up of the Transferor in accordance with all applicable laws and regulations.

FURTHER ASBURANCE

The Transferor and the Transferee shall do and aign or execute or procure to be done, slgned
or executed all such other acls, deeds, documents and things as may be necessary or
deslrable to vest the Assets and rights hereby agreed to be fransferred to the Transferee and
fo give the Transferee the full benefit of such Assets and rights,

GENERAL

This agreement shall In so far as if remalins to be performed continue in full force and effest
notwithstanding Completion.

No variations o this agreement shall bs effective unfess in writing and signed on behalf of
each party.

This agresment contains the entire agresment between the parties relating to the transactions

provided for In it and supersedes any previous egreements batwaen the parties relating to its

subject malters. Each of the parties acknowledges that in agreeing fo enter into this

;igmmemnhasmtrelbd on any representstions or undertakings except thosa ocontained in
s agreement.

This agreement shall -be binding on and enure to the benefit of each parly's respeciive
successors In tile and assignees as the case may he.

No one ather than a parly o this agreement, their successors and permitted assignees, shall
have any right to enforce any of its terms,




16.6 This agreement may be executed in any number of couniarparis, each of which when
executed shall constitute a duplicate original, but alf the counterparts shall together constitute
the one agreement. No counterpart shall be effective until each paty has executed gt jeast

one courtlerpart.

15.7  This agreement shall be governed In ali respeots by English law.

158 If any of the provisions of this agreement Is or at any time becomes flegs), invalild or
unenforceable in any respect, the legality, validity and enforceablily of the remaining
provisions of this agreement shall nof in any way be effected or impaired thereby.

This agreement has been entered into on the date stated at the baginning of it.

Signed by: -MM ﬂéﬂmd (Direstor)

Duly authorised for and on behalf of
MULBERRY UTC

in the presence of:

Wﬂnessb%__ -

chPaﬂonW@M

Signed by: U V% "?"’"‘/ {Director)
Duly authorised for and on behalf of

MULBERRY SCHOOLS TRUST

In the presence of: Eﬁ: f

Witness. JACH. AlLcsse s
Address.. bbik.. Lowsc:, (2:ckmment Bouol

Occupaibn..fmlvnc /
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LIST OF TRANSFERRING EMPLOYEES

Ben Rew

Senlor Vice Principal

Ruthanna
Christofides

Director of Learning (Science)
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SUMMARY SHEET

Information about the Academy Trust:

Name of Academy Trust Mulberry Schools Trust

Address clo Mulberry School For Girls
Richard Street

Commercial Road

London

E12JP

Company Number 10035860

Contact details for the Chair of Charity | Ms Jane Farrell
Trustees As MAT addresss

Please confirm whether additional clauses have been included (e.g., PF!
clauses which will be supplied by your project lead if needed)

Descriptor Clause Applied Not used
No.

PF| Clauses

Definitions of types of Academies 1 yes

Separate bank accounts 4.2A yes

Sufficient capacity and expertise to 4.3A yes

manage finances

Provision of information relating to each 4.5B yes

PFI Academy




1. INTRODUCTION

Introduction and definitions

1.1 This Agreement is between the Secretary of State for Education (the
“Secretary of State”) and Mulberry Schools Trust (the “Academy Trust”),
and is an academy agreement as defined by section 1 of the Academies Act
2010.

1.2  The Academy Trust is a company limited by guarantee incorporated in
England and Wales with company number 10035860. The Academy Trust is a
charity and its directors are the Charity Trustees of the Academy Trust.

1.3 In order for the Academy Trust to establish and run a number of Academies in
England, according to the provisions of the Academies Act 2010, and in order
for the Secretary of State to make payments to the Academy Trust, the
Academy Trust must meet the requirements in this Agreement and in each
Supplemental Agreement that has been entered into by the Academy Trust
and the Secretary of State in respect of each Academy.

1.4 In this Agreement, and (except as expressly provided otherwise) in each
Supplemental Agreement, the capitalised words and expressions listed below
will have the following meanings:-

Definitions of types of Academies:

An “Academy’ is a school or educational institution established and run in
accordance with the Academies Act 2010, and where this Agreement refers
collectively to “Academies” run by the Academy Trust, this may include any of the
following types of school or educational institution:

A ‘Free School’ means an Academy which is a new educational institution within
the meaning of section 9(1)(a) of the Academies Act 2010;

A “Mainstream Academy” means an Academy or a Free School which meets the
requirements set out in section 1A(1) of the Academies Act 2010;



An “Alternative Provision Academy” means an Academy or a Free School which
meets the requirements set out in section 1C(1) of the Academies Act 2010;

A "Special Academy” means an Academy or a Free School which meets the criteria
set out in section 1A(2) of the Academies Act 2010;

A “Sponsored Academy” will be (unless otherwise stated) a Mainstream Academy
which is established pursuant to an Academy Order under section 4 of the
Academies Act 2010, which will be designated as a Sponsored Academy within the
Supplemental Agreement applicable to that Academy, and as such certain conditions
may apply to it;

“Studio School” means a type of Mainsteam Academy, principally for pupils and
students aged between 14 and 19, which places an emphasis on such pupils and
students obtaining employability skilis through project-based learning;

“University Technical College” means a type of Free School, principally for pupils
and students aged between 14 and 19, which provides technical education with the
emphasis on a particular industry or scientific sector;

A “16-19 Academy” means an Academy or a Free School which meets the
requirements set out in section 1B(1) of the Academies Act 2010.

Other defined terms:

“16-19 Funding Guidance” means the guidance published by the ESFA and
amended from time to time, on behalf of the Secretary of State.

“Academies Financial Handbook” means the document with that title published by
the ESFA and amended from time to time, on behalf of the Secretary of State.

“Academy Financial Year” means the year from 1 September to 31 August, or a
different period notified in writing by the Secretary of State.

“Articles” means the Academy Trust's articles of association.



“Business day’ means any day other than a Saturday, Sunday, Christmas Day,
Good Friday or any day which is a bank holiday with the meaning given to that
expression in the Banking and Financial Dealings Act 1871,

“Charity Trustees” means the directors of the Academy Trust who are responsible
for the general control and management of the administration of the Academy Trust.

“Chief Inspector’ means Her Majesty’s Chief Inspector of Education, Children’s
Services and Skills.

“Commissioner’ means LAs and/or schools referring pupils to an Alternative
Provision Academy for admission under the legal powers set out in the relevant
Supplemental Agreement.

“Control” means the power of an organisation or individual (‘A’) to ensure that the
affairs of a another organisation are conducted in accordance with A’s wishes,
whether through share ownership or voting power, by agreement, because of powers
conferred by articles of association or any other document, or otherwise; and
“Controls” will be construed accordingly.

“DfE” and the expression "Department” means the Department for Education or any
successor Department which has responsibility for schools”

“ESFA” means the Education and Skills Funding Agency.

“Guidance” means guidance issued by or on behalf of the Secretary of State, as
amended from time to time.

“Independent School Standards™ means the independent school standards
prescribed under section 157 of the Education Act 2002.

"LA" means a local authority.

“Local Governing Body” means the committee (if any) established by the Academy
Trust in relation to an Academy or Academies, within the Academy Trust, in
accordance with the Articles.

“Parents” means parents or guardians.



"PFI Academy” means an Academy which forms part of a scheme procured
pursuant to the Government's Private Finance Initiative;

“Predecessor School” means the school which the Academy in question replaced,
where applicable.

"Publicly Funded Assets” means (a) assets or property funded wholly or partly
using payments made by or on behalf of the Secretary of State, and (b} publicly
funded land as defined in paragraph 22(3) of Schedule 1 fo the Academies Act 2010.

“Pupil Premium” means an amount equivalent to the pupil premium as defined in
the School and Early Years Finance (England) Regulations 2013

‘Puplil Referral Unlt” means any school established in England and maintained by
an LA which is specially organised to provide education for children falling within
section 19{1) of the Education Act 1996.

Any reference to “Secretary of State” includes a reference to the ESFA acting on
the Secretary of State's behalf.

“Secretary of State’s consent” means the Secretary of State’s specific, prior written

consent, which will not be unreasonably withheld or delayed.

“SEN” means Special Educational Needs and the expressions “special educational
needs” and “special educational provision” have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Start-up Period” has the meaning as defined in the relevant Supplemental

Agreement.

“Supplemental Agreement” means an agreement supplemental to this Agreement
for any Academy which the Academy Trust agrees to establish and maintain and the
Secretary of State agrees to fund, which is substantially in the form of the
supplemental funding agreement entered into by both parties at the time that this
Agreement is signed.

“Teaching Staff” means teachers and the principal or head teacher employed at the
Academy.



“Termination Notice” means a notice sent by the Secretary of State to the Academy

Trust, temminating this Agreement and each Supplemental Agreement on the date

specified in the notice.

1.5

1.6

1.7

1.8

1.9

1.10

1.1

The Interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

A reference in this Agreement to any party or body includes its successors.

Any words following the terms ‘include’, ‘including’ or ‘in particular’ are by way
of illustration, not limitation.

A reference in this Agreement to land includes any buildings or structures on
the land.

A reference in this Agreement to pupils includes students at a 16-19
Academy.

Where any legislation, legal requirement or published guidance is referred to,
unless otherwise stated, the following terms should be interpreted as follows:

a) “school’ refers to the relevant Mainstream Academy, Alternative
Provision Academy, or Special Academy, and “educational institution”
refers, where the context so admits, to a 16-19 Academy;

b) the “head teacher” may refer to the Academy’s head teacher or
principal;

c) references to the “governing body” or “responsible authorities” will be
taken fo refer to the Academy Trust; and

d) references to registered pupils will be treated as references to
registered pupils at the Academy.

References in this Agreement or any Supplemental Agreement to any named
legislation, legal requirement or published guidance should be taken to
include any amendment to or replacement of it.



1.12 If any questions arise about how this Agreement should be interpreted, the
answer will be decided by the Secretary of State, after discussion with the
Academy Trust.

General Obligations of the Academy Trust

1.13  In order for the Academy Trust to establish and run independent schools
and/or educational institutions in England, according to the terms of the
Academies Act 2010, and in order for the Secretary of State to make
payments to the Academy Trust, the Academy Trust must meet the conditions
and requirements set out in this Agreement, and in each Supplemental
Agreement for an Academy for which payments are claimed. In particular, the
Academy Trust must ensure the Academies it runs meet the applicable
requirements as follows:

a) for Mainstream Academies, those specified in Section 1A of the
Academies Act 2010;

b) for Alternative Provision Academies, those specified in Section 1C of
the Academies Act 2010;

¢) for 16-19 Academles, those specified in Section 1B of the Academies
Act 2010;

d) for Special Academies, those specified in section 1A(2) of the
Academies Act 2010, and:

i.  the Academy Trust must ensure special educational provision is
made at each of the Special Academies for one or more
categories of SEN. These categories may include, but are not
limited to: Spéciﬁc Leaming Difficulties, Moderate Learning
Difficulties, Severe Learning Difficulties, Profound and Multiple
Learning Difficulties, Behaviour Emotional Social and
Development Needs, Speech Language and Communication
Needs, Autistic Spectrum DiSorder, Visual Impairment, Hearing
Impairment, Multi-Sensory Impairment, Physical Disability;
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the Academy Trust may not refuse to admit a child whose

statement of SEN names cone of the Special Academies on the
sole basis that some, or all, of the child’s SEN do not feature in
the categories referred to in clause 1.13(d)(i) of this agreement.

the Academy Trust must comply with all of the obligations
imposed upon special academies by legislation, and with the
obligations imposed upon the goveming bodies of maintained
special schools in Chapter 1 of Part 4 of the Education Act 1996.

the Academy Trust must ensure that each Special Academy’s
website includes details of the arrangements for the admission of
disabled pupils; the steps taken to prevent disabled pupils from
being treated less favourably than other pupils; the facilities
provided to assist access to the Academy by disabled pupils; and
the plan prepared by the Academy Trust under paragraph 3 of
Schedule 10 to the Equality Act 2010. Disabled pupils in this
paragraph mean pupils who are disabled for the purposes of the
Equality Act 2010.

1.14 To the extent that it is compatible with the Academy Trust fuffilling its

charitable purpose of advancing education in the United Kingdom for the

public benefit, the Academy Trust must ensure that each of its Academies is

at the heart of its community, promoting community cohesion and sharing

facilities with other schools and/or other educational institutions and the wider

community.

1.15 The Academy Trust must conduct its Academies within the terms and

requirements of:

a)

b)

the Articles;

any legislation or legal requirement that applies to academies, including
the Independent School Standards and legislation about meeting the
needs of pupils with SEN and disabilities;
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1.16

117

1.18

1.19

1.20

c) the Academies Financial Handbook, as stated in clauses 4.6 to 4.8;
and

d) this Agreement, and any and all Supplemental Agreements.

The Academy Trust must, as soon as is reasonable, establish an appropriate
mechanism for the receipt and management of donations for the purpose of
its aims as specified in the Articles.

The Academy Trust must obtain the Secretary of State’s consent before
applying to have an Academy designated as a school with religious character.
The Secretary of State may at his discretion refuse or consent to the Academy
Trust making such an application.

Unless an Academy operated by the Academy Trust is designated as a school
with a religious character under the Religious Character of Schools
{Designation Procedure) (Independent Schools) {England) Regulations 2003,
it agrees to be bound by the prohibition against discrimination in section 85 of
the Equality Act 2010.

The Academy Trust is not required to publish information under this
Agreemsnt, or any Supplemental Agreement, if to do so would breach its
obligations under the Data Protection Act 1998.

The Academy Trust must ensure that its Academies meet the needs of
individual pupils, including pupils with SEN and disabilities.

Governance

1.21

1.22

1.23

The Academy Trust will be governed by a board comprising the Charity
Trustees of the Academy Trust (the “Board of Charity Trustees”).

The Board of Charity Trustees must have regard to any Guidance on the
governance of academy trusts.

The Academy Trust must ensure that it engages with the relevant Local
Governing Body (if any) or representatives of each Academy, and that
arrangements are in place for matters relating to the functioning of each
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1.24

1.25

1.26

1.27

1.28

Academy to be brought to the attention of the Charity Trustees of the
Academy Trust.

The Academy Trust must provide to the Secretary of State the names of all
new or replacement members of the Academy Trust, stating the date of their
appointment and, where applicable, the name of the member they replaced as
soon as is practicable and in any event within 14 days of their appointment.

The Academy Trust must not appoint any new or replacement members until
it has first informed them, and they have agreed, that their names will be
shared with the Secretary of State to enable him to assess their suitability.

If the Academy Trust establishes and maintains a Free School, it must, in
addition to its obligations under clauses 1.24 and 1.25:

a) provide to the Secretary of State the names of all new or replacement
Charity Trustees of the Academy Trust, stating whether they have been
appointed or elected, the date of their appointment or election and,
where applicable, the name of the Charity Trustees they replaced as
soon as is practicable and in any event within 14 days of their
appointment or election; and

b) not appoint or elect any new or replacement Charity Trustees until it
has first informed them, and they have agreed, that their names will be
shared with the Secretary of State to enable him to assess their
suitability.

The Academy Trust must not amend or remove the provisions in its Articles
relating to the appointment or election or the resignation or removal of Charity
Trustees or members (“the Governance Articles”) without the Secretary of
State’s consent.

Before any change to the Governance Atticles is proposed the Academy Trust
must give notice to the Secretary of State of:

a) the proposed amendment or removal; and;
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1.29

2,

b) the reason for it.

If the Secretary of State consents to the proposed changes, the Academy
Trust shall approve any changes to the Articles as soon as reasonably
practicable and provide the Secretary of State with a copy of the amended
Articles and the resolution(s) approving them.

RUNNING OF THE ACADEMIES

Length of school day and year

2.1

The length of the school day and year will be the responsibility of the
Academy Trust and for the purpose of this paragraph “school” also means a
16 to 19 Academy.

Teachers and staff

2.2

2.3

2.4

In complying with the Independent School Standards, the Academy Trust
must require enhanced Disclosure and Barring Service (“DBS”) certificates as
appropriate for members of staff, supply staff, members of the Academy
Trust, individual Charity Trustees and the chair of the Board of Charity
Trustees.

The Academy Trust must promptly submit to the Secretary of State, on
request, the information contained in any enhanced DBS certificate that it
receives.

The Academy Trust must designate a staff member at each Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by an LA, or are no longer looked
after by an LA because of an adoption, special guardianship or child
arrangements order, or because they have been adopted from ‘state care’
outside England and Wales, and in doing so must comply with the law,
regulations and guidance that apply to maintained schools. The Academy
Trust must ensure the designated person undertakes appropriate training and
has regard to any guidance issued by the Secretary of State.
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2.6

2.7

2.8

Teachers’ pay and conditions of service at the Academies are the
responsibility of the Academy Trust.

The Academy Trust must ensure that all teachers employed in each Academy
have access to the Teachers’ Pension Scheme and, in so doing, must comply
with the requirements of the scheme and with Fair Deal for staff pensions
guidance published by HM Treasury.

The Academy Trust must ensure that all affected staff employed in the
Academy other than teachers have access to the Local Government Pension
Scheme in line with that Scheme’s main regulations being the Local
Government Pension Scheme Regulations 2013 and the Local Government
Pension Scheme (Transitional Provisions, Savings and Amendment)
Regulations 2014. Access to the Scheme must also be in accordance with
HM Treasury’s published guidance on New Fair Deal which sets out how
pensions issues are to be dealt with when staff are compulsorily transferred
from the public sector to independent providers. These requirements don’t
apply if an individual chooses to opt out of the Scheme in line with the
relevant legal provisions.

Where a member of the teaching staff employed at an Academy applies for a
teaching post at another academy, a maintained school or a further education
institution, the Academy Trust must at the request of the board of govemors
or academy trust of that other educational institution:

a) advise in writing whether or not, in the previous two years, there has
been any formal capability considerations or proceedings for that
teacher at the Academy or the Predecessor School;

b} give written details of the concerns which gave rise to any such
consideration of that teacher's capability, the duration of the

proceedings and their outcome.

School meals

2.9

Subject to clause 2.12, the Academy Trust must provide school lunches and
free school lunches in accordance with the provisions of sections 512(3) and
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210

2.11

212

512ZB(1) of the Education Act 1996 as if references in sections 512 and
512ZB to a local authority were to the Academy Trust and as if references to a
school maintained by a local authority were to any of its Academies.

The Academy Trust must comply with school food standards legislation as if

its Academies were maintained schools.

Where the Academy Trust provides milk to pupils, it must be provided free of
charge to pupils who would be eligible for free milk if they were pupils at a
maintained school.

Clauses 2.9 t0 2.11 do not apply to 16-19 Academies. For 16-19 Academies,
the Academy Trust must comply with any Guidance in relation to free meals in
the further education sector, as far as it applies to those Academies.

Pupil Premium

213

2.14

For all of its Academies eligible for Pupil Premium, and for each Financial
Year, the Academy Trust must publish, on the Academy’s website,
information about:

a) the amount of Pupil Premium allocation that it will receive during the

Academy Financial Year;
b) what it intends to spend the Pupil Premium allocation on;

c) what it spent its Pupil Premium allocation on in the previous Academy

Financial Year,;

d) the impact of the previous year’s Pupil Premium allocation on
educational attainment.

For all of its Academies eligible for Year 7 literacy and numeracy catch-up
premium funding, and for each Academy Financial Year, the Academy Trust
must publish, on the Academy’s website, information about:

a) the amount of Year 7 literacy and numeracy catch-up premium grant
that it will receive during the Academy Financial Year;
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b) what it intends to spend its Year 7 literacy and numeracy catch—up
premium grant on;

¢) what it spent its Year 7 literacy and numeracy catch-up premium grant
on in the previous Academy Financial Year;

d) the impact of the previous year's Year 7 literacy and numeracy catch-
up premium grant on educational attainment, and how that effect was
assessed.

Charging

2.15

2.16

2.17

2.18

2.19

For all its Academies except 16 to 19 Academies, the Academy Trust must
comply with sections 402, 450-457 and 459-462 of the Education Act 1996
with regard to public examinations, charging, providing information, inviting
voluntary contributions and recovering civil debts, as if its Academies were
maintained schools.

There must be no charge for admission to or attendance at any of the
Academies, and the Academies will only charge pupils where the law allows
maintained schools to charge.

Clause 2.16 does not prevent the Academy Trust receiving funds from an LA
or a charity in respect of the admission and attendance of a pupil with SEN to
an Academy.

Notwithstanding clause 2.16, the Academy Trust may charge people who are
not registered pupils at one of its Academies for education or use of facilities.

Where an Academy provides a pupil with board and lodging, the Academy
Trust must not charge the parent of that pupiI‘ more than the cost to the
Academy Trust of providing the board and lodging, except as required by the
Fees, Charges and Levies guidance in HM Treasury’s publication ‘Managing
Public Money'.
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Exclusions

2.20

In respect of Mainstream Academies, and Special Academies which
admit puplls without statements of SEN, the Academy Trust must, if asked
to by an LA, enter into an agreement which has the effect that where:

a) the Academy admits a pupil who has been permanently excluded from
a maintained school, the Academy itself or another academy with
whom the LA has a similar agreement; or

b} the Academy Trust permanently excludes a pupil from fhe Academy,

the arrangements for payment will be the same as if the Academy were a
maintained school, under Regulations made under section 47 of the Schools
Standards and Framework Act 1998.

Curriculum

2.21

2.22

2.23

The curriculum is the responsibility of the Academy Trust.

The Academy Trust must ensure that the curriculum provided in each
Academy to pupils up to the age of 16 is balanced and broadly based. In
respect of Mainstream, Special Academies, UTCs and Studio Schools, the
Academy Trust must ensure that the curriculum includes English,
mathematics, science and (subject to the provisions in clause 2.V of the
Mainstream academy and free school: supplemental funding agreement),
(subject to the provisions in clause 2.V of the UTC and Studio School
supplemental funding agreement) and {subject to the provisions in clause
2.HH-JJ of the Special School: supplemental funding agreement) religious
education. In respect of Alternative Provision Academies the Academy
Trust must ensure that the curriculum includes English, mathematics and
science.

The Academy Trust must publish information in relation to the current
curriculum provision at each Academy on that Academy’s website, including:

a) the content of the curriculum;
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b}

its approach to the curriculum;

if applicable, the GCSE options and other Key Stage 4 qualifications
offered by each Academy and, if applicable, any other qualifications
offered by each Academy,

the names of any phonics or reading schemes in operation for Key
Stage 1 if applicable; and

how parents (including parents of prospective pupils) and
Commissioners (if applicable) can obtain further information about that
Academy’s curriculum.

2.24 The Academy Trust must not allow any view or theory to be taught as
evidence-based if it is contrary to established scientific or historical evidence

and explanations. This clause applies to all subjects taught at an Academy.

225 The Academy‘Trust must provide for the teaching of evolution as a

comprehensive, coherent and extensively evidenced theory. In respect of any

Alternative Provision Academies and 16-19 Academies, the Academy

Trust must do this where relevant to the curriculum.

2.26 The Academy Trust must ensure the Academy actively promotes the
fundamental British values of democracy, the rule of law, individual liberty,

and mutual respect and tolerance of those with different faiths and beliefs.

2.26A The Academy Trust must ensure the Academy promotes principles that

support equality of opportunity for all.

2.27 The Academy Trust must ensure that careers guidance is provided at each of

its Academies, in accordance with the requirements on maintained schools in
the Education Act 1997.
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Assessment

2.28 The Academy Trust must:

2.29

2.30

a)

b)

d)

€}

ensure that pupils and students at each of its Academies are entered
for examinations, in line with the requirements on maintained schools
in section 402 of the Education Act 1996;

comply with the relevant Guidance, as it applies to maintained schools,
in respect of each Mainstream Academy, and each Special
Academy to ensure that pupils take part in assessments, and in
teacher assessments of pupils’ performance; and must do so for each
Alternative Provision Academy unless there are exceptional reasons
to do otherwise;

ensure that students at each 16 to 19 Academy take part in
assessments of students’ performance appropriate to the qualifications
offered;

report on assessments as the Secretary of State requires, or provide
any information on assessments, on the same basis that maintained
schools are required to provide the information;

for all Key Stages, allow monitoring and moderation of the Academy's
assessment arrangements as required by the Secretary of State.

Unless specifically approved in writing by the Secretary of State, the Academy

Trust must not use General Annual Grant (GAG) to offer any course of

education or training which leads to a qualification, if that qualification is not

approved by the Secretary of State for the purpose of section 96 of the
Learning and Skills Act 2000.

Unless informed by the Secretary of State that altemative information must be

published, the Academy Trust must ensure that the following information is

published on the relevant Academy’'s website for each Mainstream

Academy, for each Alternative Provision Academy, and where relevant for
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2.31

each Special Academy, and in respect of sub-paragraph b) where relevant

for each Studio School:

a)

b)

d)

if applicable, the Academy’s most recent Key Stage 2 results as
published by the Secretary of State in the School Performance Tables:

i “% achieving Level 4 or above in reading, writing and maths”;

ii. “% making expected progress in reading”, “% making expected
progress in writing”, and “% making expected progress in maths”;

iii. in relation to reading, “% achieving Level 5 or above™; and
iv.  in relation to writing, “% achieving Level 5 or above”; and
v. in relation to maths, “% achieving Level 5 or above”

if applicable, the Academy’s most recent Key Stage 4 results as
published by the Secretary of State under the following column
headings in the School Performance Tables:

i.  “% achieving 5 + A* - C GCSEs (or equivalent) including English
and maths GCSEs”;

ii. “% achieving the English Baccalaureate”; and
li. “% of pupils making expected progress”;

information about where and how parents (including parents of
prospective pupils) can access the most recent report about the
Academy published by the Chief Inspector; and

information as to where and how parents (including parents of
prospective pupils) can access the School Performance Tables
published by the Secretary of State.

The Academy Trust must ensure that, In relation to any 16-19 Academies,

any performance information requested by the Secretary of State is published

on the Academy’s website.
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2.32 The Secretary of State may direct any Academy to participate in international

3.

education surveys, under the Education Act 1996, as if it were a maintained
school.

GRANT FUNDING

Recurrent Expenditure Grants

3.1

3.2

3.3

3.4

The Secretary of State will pay grants towards Recurrent Expenditure, and
may pay grants towards Capital Expenditure, for each Academy.

“Recurrent Expenditure” means any money spent on the establishment,
conduct, administration and maintenance of an Academy which does not fall
within Capital Expenditure.

In respect of Recurrent Expenditure, the Secretary of State will pay General
Annual Grant ("GAG”) and may additionally pay Earmarked Annual Grant
(“EAG”). These are two separate and distinct grants.

Except with the Secretary of State’s consent, the Academy Trust must not
make commitments to spending which will have substantial implications for
future grant. No decision by the Academy Trust will commit the Secretary of
State to paying any particular amount of grant.

Capital Grant

3.5

3.6

The Secretary of State may pay a grant (“Capital Grant™) to the Academy
Trust for the purpose of spending on items of Capital Expenditure.

“Capital Expenditure” means expenditure on:
a)  acquiring land and buildings;

b)  erecting, enlarging, improving or demolishing any building including
fixed plant, installation, wall, fence or other structure, or any playground
or hard standing;
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3.7

3.8

g)

h)

)

K

)

installing electrical, mechanical or other services other than necessary
repairs and maintenance due to normal wear and tear,

buying vehicles;

installing and equipping premises with furnishings and equipment, other
than necessary repairs and maintenance due to normal wear and tear;

installing and equipping premises with computers, networking for
computers, operating software and ICT equipment, other than
necessary updates or repairs and maintenance due to normal wear and

fear;

providing and equipping premises, including playing fields and other
facilities for sacial activities and physical recreation other than
necessary repairs and maintenance due to normal wear and tear;

works of a permanent character other than the purchase or
replacement of minor day-to-day items;

any major repairs or replacements which are specified as capital
expenditure in any grant letter relating to them;

such other items (whether like or unlike any of the foregoing) of a
substantial or enduring nature which the Secretary of State agrees are
capital expenditure for the purposes of this Agreement;

professional fees properly and reasonably incurred in connection with
the provision of any of the above;

VAT and other taxes payable on any of the above.

Any Capital Grant funding that may be made available to the Academy Trust
will be notified to it by the Secretary of State.

The Academy Trust must spend Capital Grant only on items of Capital

Expenditure approved by the Secretary of State and in accordance with

conditions specified by the Secretary of State. Further, the Academy Trust
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3.9

3.10

3.11

must provide evidence that it has obtained all planning and other consents
required for any proposed building and infrastructure development to be
funded using Capital Grant.

In order to receive payments of Capital Grant, the Academy Trust must
provide supporting invoices and certificates in the format specified by the
Secretary of State.

The Academy Trust must provide an account of Capital Grant received and
associated spending on Capital Expenditure using Capital Grant in the
Academy Trust's financial statements and any financial reports or returns that
the Secretary of State may require.

If in its use of Capital Grant the Academy Trust does not comply with this
Agreement or any of the conditions specified by the Secretary of State, or the
project does not accord with the original specification or has not been
completed, the Secretary of State may at his discretion not make any further
payments of Capital Grant and require the Academy Trust to repay all or part
of the Capital Grant.

General Annual Grant (GAG)

3.12

The Secretary of State will pay GAG to the Academy Trust towards the normal
running costs or capital expenditure of each of its Academies, including:

a) teachers’ salaries and related costs (including pension contributions,
full and part-time teaching staff and payments in respect of seconded
teachers);

b) non-teaching staff salaries and related costs (including pension
contributions);

c) employees’ expenses;,

d) buying, maintaining, repairing and replacing teaching and learning
materials and other educational equipment, including books and

stationery;
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3.13

9)

h)

)

k)

)

m)

buying, maintaining, repairing and replacing other assets including ICT
equipment and software, sports equipment and laboratory equipment
and materials;

examination fees;

repairs, servicing and maintenance of buildings (including redecoration,
heating, plumbing, lighting etc.); maintenance of grounds (including
boundary fences and walls); insurance; cleaning materials and contract
cleaning; water and sewerage; fuel and light (including electricity and

gas); rents; rates; purchase, maintenance, repairs and replacement of

fumiture and fittings;

medical equipment and supplies;

staff development (including in-service training);
curriculum development;

the costs of providing school meals for pupils {including the cost of
providing free school lunches to pupils who are eligible to receive
them), and any discretionary grants to pupils to meet the cost of pupil
support, including support for pupils with SEN or disabilities;

administration; and

establishment expenses and other institutional costs.

GAG for each Academy Financial Year for each Mainstream Academy and

Special Academy will include:

a)

b)

funding equivalent to that which would be received by a maintained
school with similar characteristics, determined by the Secretary of State
and taking account of the number of pupils at the Academy;

funding to cover necessary functions which would be carried out by the
relevant LA if the Academy were a maintained school;

25



3.14

3.15

d)

payment of any additional specific grants made available to maintained
schools, where the Academy meets the criteria for those grants, and at

the Secretary of State’s discretion; and

funding for any other costs to the Academy which the Secretary of
State considers necessary.

The Academy Trust must use GAG only for maintaining, carrying on,

managing and developing the Academies in accordance with this Agreement

and the relevant Supplemental Agreement, except where the Secretary of

State has given specific consent for the Academy Trust to use GAG for

another charitable purpose.

In particular (but without limitation) the Academy Trust must not use GAG for:

a)

b)

education and training for adults who are not pupils of the Academy,
other than staff professional development and governance training and

development;
nursery provision for which parents are charged a fee;

nursery provision to children outside of the relevant Academy’s age
range as stated in the applicable Supplemental Agreement;

Children’s Centres;

any additional cost of providing sport and leisure facilities for a purpose
not permitted in clause 3.14.

Earmarked Annual Grant {(EAG)

3.16 The Secretary of State may pay EAG to the Academy Trust for specific

purposes, agreed between the Secretary of State and the Academy Trust, and

as described in the relevant funding letter. The Academy Trust must spend
EAG only in accordance with that letter.
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3.17

Where the Academy Trust is seeking a specific EAG for any Academy
Financial Year, it must send a letter outlining its proposals and the reasons for
the request to the DfE.

Arrangements for paying GAG and EAG

3.18

3.19

3.20

3.21

3.22

3.23

Before each Academy Financial Year, the Secretary of State will notify the
Academy Trust of the GAG and EAG amounts in respect of each Academy
which, subject to parliamentary approval, the Secretary of State plans for that
Academy Financial Year and how these have been calculated.

The amounts of GAG for an Academy Financial Year will be determined
annually by the Secretary of State, and notified to the Academy Trust in a
funding letter sent before the relevant Academy Financial Year begins (the
“Annual Letter of Funding”).

Amounts of EAG will be notified to the Academy Trust wherever possible in

the Annual Letter of Funding or as soon as is practicable afterwards.

The Annual Letter of Funding will, as well as stating the grant amounts, set
out how these have been calculated. It will not include grants which cannot be
calculated in time because there is not enough information, or for other
administrative reasons. Any such grants will be notified as soon as
practicable.

The Secretary of State will pay GAG in monthly instalments on or before first
day of each month (“the relevant month”), to fund the salaries and other
payroll costs of all monthly paid employees and all other costs payable during
the relevant month. The detalled arrangements for payment will be set out in
the Annual Letter of Funding, or an equivalent.

If GAG or EAG is miscalculated:

a) because of a mistake by the Secretary of State, which leads to an
underpayment to the Academy Trust, the Secretary of State will correct
the underpayment in the same or subsequent Academy Financial
Years;
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b) because the Academy Trust provided incorrect information, which leads
to an underpayment to the Academy Trust, the Secretary of State may
correct the underpayment in the same or subsequent Academy
Financial Years;

c) for any reason which results in an overpayment to the Academy Trust,
the Secretary of State may recover any overpaid grant in the same or
subsequent Academy Financial Years, having considered all the
relevant circumstances and taking into account any representations

from the Academy Trust.

Other relevant funding

3.24.

The Academy Trust may receive additional funding from an LA under an
agreement with that LA for the provision of support for pupils with SEN who
require high levels of such support. The Academy Trust must ensure that all
support required under that agreement is provided for those pupils.

4. FINANCIAL AND ACCOUNTING REQUIREMENTS

General

4.1 In order for the Secretary of State to provide grant funding to the Academy
Trust, the Academy Trust must be fulfilling the financial and reporting
requirements in this Agreement, and any Supplemental Agreements.

4.2 Inits conduct and operation, the Academy Trust must apply financial and
other controls which meet the requirements of regularity, propriety and value
for money.

4.2A  Subject to clauses 4.14 and 4.15, the Academy Trust will, in relation to each PFI

Academy, establish and maintain separate bank accounts which will be used solely
for funds provided by the Secretary of State under this Agreement for that PFI
Academy. The Academy Trust shall pay info those bank accounts funds provided by
the Secretary of State. The Academy Trust agrees that such funds will remain in
those accounts until required and that those funds will be applied in accordance with

this Agreement.
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4.3

4.3A

4.4

45

4.5A

The Academy Trust must appoint an accounting officer and must notify the
Secretary of State of that appointment. The Academy Trust must assign to the
accounting officer the responsibilities of the role set out in the Academies
Financial Handbook and HM Treasury’s publication ‘Managing Public Money'.

Without prejudice to clause 4.3, the Academy Trust will ensure that it has and
continues to have sufficient capacity and expertise to manage the finances of all
academies within the federation. The Academy Trust will ensure that any funding
which relates to the PFl Academy shall be accounted for separately.

The Academy Trust must abide by the requirements of, and have regard to
the guidance for, charities and charity trustees issued by the Charity
Commission and, in particular, the Charity Commission’s guidance on
‘Protecting Charities from Harm’. Any references in this document which
require charity trustees to report to the Charity Commission should instead be
interpreted as reporting to the body or person appointed as the principal
regulator under the Charities Act 2011.

The Academy Trust must abide by the requirements of the current 16 to 19
Funding Guidance published by the Secretary of State, in respect of any
provision for students who are above compulsory school age until the
academic year in which they reach the age of 19.

If the Secretary of State pays any grant to or on behalf of the Academy Trust,
in respect of any Free Schools that the Academy Trust establishes and
maintains, which includes an amount to cover VAT, the Academy Trust shall,
having paid the VAT, promptly submit a VAT reclaim.application to Her
Majesty’s Revenue and Customs (HMRC). Any failure by the Academy Trust
to submit a VAT reclaim application to HMRC, or to pursue the application
diligently, or to repay any reclaimed amount to the Secretary of State as soon
as reasonably practicable following receipt will be taken into account by the
Secretary of State in:

a) calculating and paying any subsequent grant to the Academy Trust; or
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4.5B

b) adjusting GAG payable to the Academy Trust in subsequent Academy
Financial Years.

In complying with clauses 4.1 - 4.34 (inclusive), the Academy Trust will (where
relevant) be obliged to provide information which relates to each PF| Academy in
addition to information which relates to the Academy Trust and any combined
information which relates to all of the Academies that the Academy Trust operates.

Application of the Academies Financial Handbook

46 In relation to the use of grant paid to the Academy Trust by the Secretary of
State, the Academy Trust must follow the requirements of, and have regard to
the guidance in, the Academies Financial Handbook.

4.7 The Academy Trust must have adequate insurance cover or opt in to the
Department’s arrangements as set out in the Academies Financial Handbook.

4.8 The Academy Trust must submit information about its finances to the
Secretary of State in accordance with the Academies Financial Handbook, or
as otherwise specified by the Secretary of State.

Budgeting for funds

4.9 The Academy Trust must balance its budget from each Academy Financial

Year to the next. For the avoidance of doubt, this does not prevent the
Academy Trust from:

a) subject to clause 4.14, carrying a surplus from one Academy Financial
Year to the next; or

b) carrying forward from previous Academy Financial Years sufficient
cumulative surpluses on grants from the Secretary of State to meet an
in-year deficit on such grants in a subsequent financial year, in
accordance with clauses 4.14-4.16 and 3.L of the relevant

Supplemental Agreement; or

C) incurring an in-year deficit on funds from sources other than grants
from the Secretary of State in any Academy Financial Year, provided it
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410

4.1

412

413

does not affect the Academy Trust's responsibility to ensure that its
Academies balance their respective overall budgets from each
Academy Financial Year to the next.

The Academy Trust may spend or accumulate funds from private sources or
public sources other than grants from the Secretary of State for the benefit of
the Academy Trust as it sees fit. Any surplus from private or public sources
other than grants from the Secretary of State must be separately identified in
the Academy Trust's accounts.

For clarity, and in accordance with the intent of parity of funding with LA
maintained schools, in circumstances where a Predecessor School had a
deficit balance and the DfE has settled this with the relevant LA, that amount
will be recovered from the Academy Trust's GAG over a period not normally
exceeding 3 years (unless the Secretary of State’s in his discretion decides
otherwise) after the Academy opened.

The Academy Trust's budget must be approved for each Academy Financial
Year by the Board of Charity Trustees.

The approved budget must be submitted to the Secretary of State in a form,
and by a date, to be notified by the Secretary of State.

Carrying forward of funds

414

4.15

4.16

At the end of any Academy Financial Year the Academy Trust may carry
forward unspent GAG from previous Academy Financial Years without limit
(unless a limit is specified in the Academies Financial Handbook, or otherwise
as specified in writing by the Secretary of State, in which case that limit will

apply).

The Academy Trust must use any GAG carried forward only for purposes of
GAG as set out in this agreement, or otherwise as specified in the Academies
Financial Handbook or in writing by the Secretary of State.

Any additional grant provided for an Academy’s Start-Up Period may be
carried forward, without limitation or deduction, until the Start-Up Period ends.
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417

Any unspent grant not allowed to be carried forward under clauses 4.14-4,16
and 3.L of the relevant Supplemental Agreement may be taken into account in
the payment of subsequent grant.

Annual accounts and audit

418

419

4.20

4.21

4.22

4.23

The Academy Trust must prepare and file with Companies House the annual
reports and accounts required by the Companies Act 2006.

In addition, the Academy Trust must prepare its annual reports and accounts
for each Academy Financial Year:

a) in accordance with the Charity Commission’s ‘Accounting and
Reporting by Charities: Statement of Recommended Practice’, as if the
Academy Trust was a registered charity; and

b) otherwise as the Secretary of State directs.

The Academy Trust's accounts must be audited annually by independent
auditors appointed in line with the Academies Financial Handbook.

The accounts must carry an audit report stating whether, in the opinion of the
auditors, the accounts show a true and fair view of the Academy Trust’s
affairs. The accounts must also be supported by such other audit reports,
relating to the use of grants and other matters, as the Secretary of State
directs.

The Academy Trust’'s annual report must include the names of all members of

the Academy Trust who served during the year.

The Academy Trust's annual reports and accounts, and the auditor’s reports,
must be submitted to the Secretary of State by 31 December each Academy
Financial Year, or as otherwise specified by the Secretary of State. The
Academy Trust must publish on its website its annual reports and accounts,
current memorandum of association, Articles and Funding Agreement and the
names of its Charity Trustees and members. The Secretary of State may also
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publish the Academy Trust’s annual reports and accounts, and the audit
report, as he sees fit.

Keeping financial records

4.24

The Academy Trust must keep proper accounting records. Statements of
income and expenditure, statements of cash flow and balance sheets must be
produced in such form and frequency as the Secretary of State directs.

Access to financial records

4.25

4.26

The books of accounts and all relevant records, files and reports of the
Academy Trust, including those relating to financial controls, must be open at
all reasonable times to officials of the DfE and the National Audit Office, and
to their agents and contractors, for inspection or carrying out value for money
studies. The Academy Trust must give those officials and contractors
reasonable assistance with their enquiries. For the purposes of this clause
relevant’ means in any way relevant to the provision and use of grants
provided by the Secretary of State under this Agreement.

The Secretary of State may, at his expense, instruct auditors to report to him
on the adequacy and effectiveness of the Academy Trust's accounting
systems and internal controls to standards determined by the Secretary of
State, and to make recommendations for improving the Academy Trust's
financial management.

Acquiring and disposing of Publicly Funded Assets

4.27

In relation to Publicly Funded Assets, the Academy Trust must not, without the
Secretary of State’s consent:

a) acquire or dispose of freehold land; or
b) take up or grant a leasehold of land; or

c) dispose of any other class of capital assets.
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except as expressly permitted in the Academies Financial Handbook, and
subject to Part 3 of Schedule 1 to the Academies Act 2010.

4.28 The Academy Trust must give the Secretary of State 30 days’ notice of its
intention to take any of the actions in clause 4.27 (a) — (¢) regardless of

whether the Secretary of State’s consent is required.
Retention of proceeds from the disposal of capital assets

4.29 Except as permitted in the Academies Financial Handbook, if the Academy
Trust sells capital assets which were acquired or enhanced wholly or partly
using payments made by or on behalf of HM Government the Academy Trust
must pay to the Secretary of State, at his request, an amount of the sale
proceeds equivalent to the proportion of the original ¢cost of the acquisition or
enhancement which was met by or on behalf of HM Government.

4.30 If the Academy Trust sells a capital asset which was transferred to it for no or
nominal consideration from an LA, a Predecessor School or a Predecessor
School’s foundation, the Academy Trust must, if required by the Secretary of
State, pay all or part of the sale proceeds 1o the LA or to the Secretary of
State, taking into account the amount of the proceeds to be reinvested by the
Academy Trust.

Transactions outside the usual planned range

4,31 In relation to Publicly Funded Assets, the Academy Trust must not, without the
Secretary of State’s consent:

a) give any guarantees, indemnities or letters of comfort, except such as
are given in normal contractual relations;

b) write off any debts or liabilities owed to it; or

c) offer to make any special payments as defined in HM Treasury’s
publication ‘Managing Public Money’ (including ex gratia payments,

staff severance payments and compensation payments)
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4.32

4.33

if the value of those transactions would be above any threshold specified in
the Academies Financial Handbook.

The Academy Trust must give the Secretary of State 30 days’ notice (or such
shorter period as the Secretary of State may agree} of its intention to take any
of the actions in clause 4.31 (a) — (c) regardless of whether the Secretary of
State’s consent is required.

The Academy Trust must promptly notify the Secretary of State of any loss
arising from suspected theft or fraud in line with the requirements in the
Academies Financial Handbook, or otherwise specified by the Secretary of
State.

Borrowing

4.34

5.1

Except as permitted in the Academies Financial Handbook, the Academy
Trust must not borrow against Publicly Funded Assets, or so as to put Publicly
Funded Assets at risk, without the Secretary of State’s consent.

COMPLAINTS

With regards to a Mainstream Academy, a Special Academy an Alternative
Provision Academy or a 16-19 Academy, if a complaint is made about
matters arising wholly or partly before the Academy opened, and all or part of
that complaint was investigated by the Local Government Ombudsman under
Part lll of the Local Government Act 1974 (“Part III"), or could have been
investigated under Part Il if the Predecessor School/Pupil Referral Unit had
remained a maintained school/Pupil Referral Unit, the Academy Trust:

a) must abide by the provisions of Part lll as if the Academy were a
maintained school/Pupil Referral Unit;

b) agrees that the Secretary of State will have the power to investigate the
subject of the complaint as if it had taken place after the Academy

opened; and
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5.2

5.3

5.4

c) must act in accordance with any recommendation from the Secretary of
State as if that recommendation had been made under Part Il and the
Academy were a maintained school/Pupil Referral Unit.

With regards to a Mainstream Academy, a Special Academy or a 16-19
Academy, if the Secretary of State could have given an order or a direction
under section 496 or 497 of the Education Act 1996 to the governing body of
the Predecessor School and that order or direction related to matters
occurring within the 12 months immediately before the Academy opened, the
Academy Trust:

a) agrees that the Secretary of State may give orders or directions to the
Academy Trust as though the Academy were a maintained school and
sections 496 and 497 applied to the governing body of that maintained
school; and

b) must act in accordance with any such order or direction from the
Secretary of State.

If at the time of the opening of any Mainstream Academy, Special
Academy, Alternative Provision Academy or 16-19 Academy the
investigation of a complaint made to the goveming body of the Predecessor
School/Pupil Referral Unit has not yet been completed, the Academy Trust
must continue to investigate that complaint in accordance with the complaints
procedures established by that governing body.

If a complaint is made to the Academy Trust about matters arising in whole or
in part during the 12 months prior to the opening of any Mainstream
Academy, any Special Academy any Alternative Provision Academy or
any 16-19 Academy the Academy Trust agrees to investigate that complaint
as if the matter complained of had taken place after the Academy opened.
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6.1

TERMINATION

This Agreement will commence on the date of delivery and continue until

terminated in accordance with clauses 6.2-6.7, or until all Supplemental

Agreements have terminated.

Termination by either party

6.2

The Secretary of State may serve a Termination Notice if any of the following

events occur, or if he considers that there is a serious risk that any of them

may occur:

a)

b)

c)

d)

the Academy Trust calls a formal or informal meeting of its creditors or
enters into any formal or informal composition or arrangement with its

creditors; or

the Academy Trust proposes a voluntary arrangement within Section 1
of the Insolvency Act 1986 (as amended); or

the Academy Trust is unable to pay its debts within the meaning of
Section 123 of the Insolvency Act 1986 provided that, for the purposes
of this clause, Section 123 (1)a) of the Insclvency Act 1986 will have
effect as if £10,000 was substituted for £750. The Academy Trust will
not be deemed unable to pay its debts for the purposes of this clause if
any such demand as is mentioned in the said Section is being
contested in good faith by the Academy Trust; or

the Academy Trust has a receiver and manager (except those
appointed by the Charity Commission under the Charities Act 2011),
administrator or administrative receiver appointed over all or part of its
undertakings, assets or income; or

any distraint, execution or other process is levied or enforced on any of
the Academy Trust's property and is not paid out, withdrawn or
discharged within 15 business days; or

the Academy Trust has passed a resolution for its winding up; or
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6.3

6.4

6.5

6.6

a) an order is made for the winding up or administration of the Academy
Trust.

The Academy Trust must promptly notify the Secretary of State, with an
explanation of the circumstances, after receiving any petition which may resuit
in an order for its winding up or administration.

If

a) any Charity Trustee or member of the Academy Trust refuses to
consent to any checks required under this Agreement, or as otherwise
requested by the Secretary of State; or

b) the Secretary of State determines that any Charity Trustee or member
of the Academy Trust is unsuitable,

the Secretary of State may:

i direct the Academy Trust to ensure that the Charity Trustee or
member resigns or is removed within 42 days, failing which the
Secretary of State may serve a Termination Notice; or

ii. serve a Termination Notice.

For the purposes of clause 6.4 a Charity Trustee or member of the Academy
Trust will be “unsuitable” if that Charity Trustee or member:

a) has been convicted of an offence;

b) has been given a caution in respect of an offence;

c) is subject to a relevant finding in respect of an offence; or
d) has engaged in relevant conduct,

as a result of which, the Secretary of State considers that that Charity Trustee
or member is unsuitable to take part in the management of the Academies.

For the purposes of clause 6.5:

38



a) a Charity Trustee or member of the Academy Trust will be subject to a
“relevant finding” in respect of an offence if:

i.  that Charity Trustee or member has been found not guilty of the
offence by reason of insanity;

ii. that Charity Trustee or member has been found to be under a
disability and to have done the act charged against them in
respect of the offence; or

ii. a courtoutside the United Kingdom has made a finding equivalent
to that described in paragraphs (i) and (ii) above.

b) “relevant conduct” is conduct by a Charity Trustee or member of the
Academy Trust which is:

i. aimed at undermining the fundamental British values of
democracy, the rule of law, individual liberty and mutual respect
and tolerance of those with different faiths and beliefs; or

ii. found to be in breach of professional standards by a professional
body; or

iii. so inappropriate that, in the opinion of the Secretary of State, it
makes that Charity Trustee or member unsuitable to take part in
the management of the Academy.

Change of Control of the Academy Trust

6.7

6.8

The Secretary of State may at any time, subject to clause 6.8, serve a
Temmination Notice if there is a change:

a) inthe Control of the Academy Trust; or
b) in the Control of a legal entity that Controls the Academy Trust.

Where a person (‘P’) is a member or director of a body corporate (as a
corporation sole ar otherwise) by virtue of an office, no change of Control
arises merely by P’s successor becoming a member or director in P’s place.
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6.9 The Academy Trust must promptly notify the Secretary of State if there is a
proposed or actual change of Control of the Academy Trust, or of a legal
entity that Controls the Academy Trust.

6.10 When notifying the Secretary of State further to clause 6.9, the Academy
Trust must seek his agreement that, if he is satisfied with the change of
Control, he will not exercise his right to terminate this Agreement further to
clause 6.7.

7. OTHER CONTRACTUAL ARRANGEMENTS

Information

7.1 The Academy Trust must promptly provide to the Secretary of State any
information about the Academy Trust, or any of its Academies, which he
regards as necessary to fulfil his role and responsibilities.

7.2  The Secretary of State will give the Academy Trust any information it
reasonably requires of him for the running of its Academies.

Access by the Secretary of State's Officers

7.3  The Academy Trust must allow DfE officials to enter any of its Academies at
any reasonable time. All records, files and reports relating to the running of
each Academy must be available to them at any reasonable time. Two DfE
officials may attend and speak at any meetings of each Academy’s Local
Governing Body, of the Academy Trust's Board of Charity Trustees or any
other meetings of the Charity Trustees of the Academy Trust, but will
withdraw from any discussion of an Academy’s or the Academy Trust's
relationship with the Secretary of State or any discussion of bids for funding to
the Secretary of State.

74  The following documents must be provided to the Secretary of State or any
person nominated by the Secretary of State on request:
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a) the agenda for every meeting of the Board of Charity Trustees, any
Local Goveming Body or any committee to which the Board of Charity
Trustees delegates any of its functions;

b} the draft minutes of every such meeting, if they have been approved by
the chairman of that meeting;

c) the signed minutes of every such meeting; and

d) any report, document or other paper considered at any such meeting.

7.5  The Academy Trust may exclude from items provided under clause 7.4 any
content relating to:
a) a named teacher or other person employed, or proposed to be
employed, at any Academy;
b) a named pupil or student at, or candidate for admission to, any
Academy; and
c) any matter which the Academy Trust reasonably believes should
remain confidential.
Notices
7.6 A notice or communication given to a party in connection with this Agreement

or any Supplemental Agreement:

a) must be in writing (excluding email, except where agreed in advance)
and in English;

b) must be delivered by hand or sent by pre-paid first-class post or other
next working day delivery service;

c) will be deemed to have been received:

i. if delivered by hand, at the time when a delivery receipt is signed
or when the notice is left at the address in paragraph (d), or
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i. if posted, at 9.00am on the second working day after posting; and

d) must be sent to the party for the attention of the contact and at the
address listed as follows (or to a different contract or address
previously notified to the sending party, the change taking effect five
working days after deemed receipt of the notice):

Name of party Position of Address
contact
Secretary of State Head of Academies Department for
Division Education,
Sanctuary
Buildings, Great
Smith Street,
London, SW1P 3BT
Mulberry Schools Chief Executive ¢/o Mulberry School
Trust for Girls, Richard

Street, Commercial
Road, London, E1
2JP

Contractual
7.7  This Academy Trust cannot assign this Agreement.

7.8  Failure to exercise, or delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement}, or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that

or any other right or remedy.

7.9  Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties to this Agreement existing at termination.
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7.10 This Agreement may be executed in any number of counterparts, each of
which when executed and delivered will constitute a duplicate original, but all
of which will together constitute the same agreement,

7.11 This Agreement and any dispute or claim arising out of or in connection with it
or its subject'matter or formation (including non-contractual disputes or
claims) will be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.
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This Agreement was executed as a Deed on 2018

Executed on behalf of the Academy Trust by:

W%%W and /M ES.&-.“%M\

Director Director
OF e
Company Secretary
OF e
Witness
Name:
Address:

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION
affixed to this deed is authenticated by:

-----------------------------

Duly Authorised
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Department
for Education

© Crown copyright 2018

You may re-use this document/publication (not including logos) free of charge in any
format or medium, under the terms of the Open Govemment Licence v2.0. Where
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust Mulberry Schools Trust
Company number 10035860
Date of Master Funding Agreement August 2018

Name of academy

Mulberry School for Girls

Opening date

Opened 1 May 2017

Type of academy (indicate whether
academy or free school)

Mainstream academy

Religious designation

non

Wholly or partly selective

n/a

Name of predecessor school
{where applicable)

Mulberry School for Girls

Capacity nhumber 1400
Age range 11-18
Number of sixth form places 200
Number of boarding places n/a
SEN unit / Resource provision n/a

Land arrangements

(Version 1-8 or other)

Version 2 as amended

Address and title number of Land

Richard Street
Commercial Road
London

E12JP




Please confirm which clause variations have been applied or marked as ‘Not

used’

Clause No. | Descriptor Applied | Not used

1.1 Only applies to free schools and new X
provision academies

2.A.1 Clause applies where an academy was X
previously a VC or foundation school
designated with a religious character

2.C, 2D Only applies where the academy has an SEN X
unit

2.E Only applies where there was a predecessor X
independent school

2.G Clause does not apply to free schools (unless | x
there was a predecessor independent
school), or new provision academies

2M Clause applies only to academies and free X
schools designated with a religious character

2.N Clause applies only to academies that were X
formerly wholly selective grammar schools

2.0 Clause applies only to academies that were X
formerly partially selective grammar schools

2T Clause applies to free schools and new X
provision academies designated with a
religious character

2.W Clause only applies where the academy is X
designated with a religious character

2.X Clause only applies where the academy has | x
not been designated with a religious
character

2Y Clause applies where an academy was X
previously a VC school or foundation school
designated with a religious character

2.Y¢) Sub-clause applies if the academy is X

designated with a denominational religious
character — CE etc. rather than ‘Christian’




Clause No. | Descriptor Applied | Not used

3.A-3F Option 1 applies to converter and sponsored | X
academies: if used delete option 2

3A-3F Option 2 applies to free schools and new X
provision academies: if used delete option 1

3.H Clause relating to Start-up only applies in X
some cases (does not apply to academy
converters)

3.J Clause only applies to full sponsored and X
intermediate sponsored academies with
approved Academy Action Plans

3K Clause does not apply to free schools (unless | x
there was a predecessor independent
school), or new provision academies

5.G.1 Clause applies only to a boarding X
academy/free school.

5.1 Clause only applies to sponsored academies X

5K Clause applies to free schools and may be X
applied to new provision academies

5.L Clause applies to free schools and may be X
applied to new provision academies

5M Clause applies to free schools and may be X
applied to new provision academies

5.N Clause applies to free schools and may be X
applied to new provision academies

5.0 Clause applies to free schools and may be X
applied to new provision academies

6.H Clause only applies to schools which are X

designated with a Church of England or
Roman Catholic character

Please identify any other variations from the model that apply to this academy

(e.9. clauses relating to PFl, or any required because the multi academy trust

includes academies designated with different religious characters, or a
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mixture of those designated with a religious character, and those which are

not):

Additional clauses will be supplied by your project lead if needed.

Descriptor Clause Applied Not used
No.

PFI clauses definitions | x

Only applies to schools in PFl schemes 14, 1K . X
3L-3N X

Amended land clauses definitions | x
4B,4D,4K | x

Only applies to schools in PFl schemes 51, g.h,l X

| and j

5Z to 5LL




1.A

ESTABLISHING THE ACADEMY

This Agreemént made between the Secretary of State for Education and
Mulberry Schools Trust is supplemental to the master funding agreement
made between the same parties and dated 2018 (the

“Master Agreement’).

Definitions and interpretation

1.B

1.C

Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this
Agreement.

The following capitalised words and expressions will have the following

meanings:

“The Academy” means the Mulberry School for Girls Academy.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that

section applies.

"Critical Years" - clause 5.BB;
"Current Funding” - clause 5.BB;

"Insolvency™ has the meaning given to it in section 123 of the Insolvency Act
1986;

"Normal Payment Matters" has the meaning given to it in the Principal
Agreement;

“PFI Contractor” means D4E Mulberry Limited, the counterparty of the LA to
the Project Agreement; '

"PFI EAG Refusal” - clause 5.BB;

"Principal Agreement" means the principal agreement entered into by the
Secretary of State, the Academy Trust and the LA in connection with the
Academy and dated on or around the date of this Agreement;



"Project Agreement” means the PF| project agreement dated 15 May 2002
and entered into by the LA and PFI Contractor (as may be amended from time
to time);

"School Agreement” means the school agreement entered into by the LA
and the Academy Trust relating to the provision of facilities and services to the
Academy and dated on or around the date of this Agreement.

“SEN" means Special Educational Needs and the expressions “special educational
needs” and “special educatlonal provision” have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

"Shortfall” - clause 5.FF.

“Termination Notice” means a notice sent by the Secretary of State to the Academy
Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.0  The interpretation Act 1978 applies to this Agreement as it applies to an Act of
Parliament.

1.E Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a mainstream academy as defined in clause 1.4 of the
Master Agreement.

1.G The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust opened the Academy on 1 May 2017.

1.1 Not Used



1.J

1.K

2.

The Academy Trust shall enter into the School Agreement, the Principal
Agreement and the Lease

The Academy Trust must conduct the Academy within the terms and
requirements of the Principal Agreement, the School Agreement and the

Lease.

RUNNING OF THE ACADEMY

Teachers and staff

2A

2.A1

2.A.2

Subject fo clause 2.A.2 and 7.A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and
attainment.

Not used

The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at
the Academy who are being looked after by an LA, or are no longer looked
after by an LA because of an adoption, special guardianship or child
arrangements order, or because they have been adopted from ‘state care’
outside England and Wales, and in doing so must comply with the law,
regulations and guidance that apply to maintained schools. The Academy
Trust must ensure the designated person undertakes appropriate training and
has regard to any guidance issued by the Secretary of State.

Pupils

2B

The planned capacity of the Academy is 1400 in the age range 11- 18,
including a sixth form of 200 places. The Academy will be an all ability
inclusive school.
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SEN unit

2.C Not Used

2D NotUsed

Charging

2.E NotUsed

Admisslons

2.F Subject to clauses 2.K—- 2.L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to actin
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DfE (the “Codes”) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to “admission authorities”
will be deemed to be references to the Academy Trust.

2.G  Pupils on roll in a Predecessor School which was a maintained or
independent school will transfer automatically to the Academy on opening. All
children already offered a place at that Predecessor School must be admitted
to the Academy.

2.H The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy is situated. If the Academy is
a free school, the Academy Trust is not required to participate in coordination
for its first intake of pupils.

2. Not used

2.J  Notused

2.K Not used

2L The Secretary of State may:
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2M

2N

2.0

2P

2.Q

a) direct the Academy Trust to admit a named pupil to the Academy:

i.  following an application from an LA including complying with a
school attendance order as defined iri section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawifully; or

b} direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not Used
Not Used
Not Used

The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that parents and ‘relevant children’ (as described in the Codes) are informed
of their right to appeal 1o an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the appeal panel is binding on
all parties.

Subject to clause 2.R, the meaning of “relevant area’ for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Reguiations 1999.
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2R

2.8

2T:

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy
Trust and the LA in whose area the Academy is situated in reaching a

decision.

The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy's admission arrangements (except objections against any agreed
derogations from the provisions of the Codes specified in this funding
agreement, over which it has no jurisdiction). The Academy Trust must
therefore make it clear, when determining the Academy’s admission
arrangements, that objections should be submitted to the OSA. The OSA’s
determination of an objection is binding on the Academy and the Academy
Trust must make appropriate changes to its admission arrangements to give
effect to the Adjudicator’s decision within two months of the decision (or by 28
February following the decision, whichever is sooner), unless an altemative
timescale is specified by the Adjudicator.

Not Used

Curriculum

2.U

2V

The Academy Trust must provide for the teaching of religious education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

2.W Not Used
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2.X

2Y

27

2.AA

3.

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998;

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
religious charactér, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3(2} of that
Schedule.

Not Used

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1996, on sex and relationship education to ensure that
children at the Academy are protected from inappropriate teaching materials
and that they leam the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained school.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

GRANT FUNDING

Calculation of GAG
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3A-3D. Not used.

3E

3.F

3.G

3.H

3.

The Secretary of State will calculate GAG based on the pupil count at the
Academy. In order to calculate GAG for the Academy Financial Year in which
the Academy opens, the pupil count will be detenmined on the same basis as
that used by the relevant LA for determining the budget of the maintained
Predecessor School.

For Academy Financial Years after that referred to in clause 3.E, the basis of
the pupil count for determining GAG will be:

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time
for maintained .schools.

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. if such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has indicated that additional grant may be
payable in such circumstances, the Academy Trust will bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

Not Used

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
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Secretary of State may pay a iarger GAG in the notice period, to enable the

Academy to operate effectively.

Other relevant funding
3.J Not Used
3.K The Secretary of State may pay the Academy Trust’s costs in connection with

3.L

3.M

3.N

the transfer of employees from a Predecessor School under the Transfer of
Undertakings {Protection of Employment) Regulations 2006. Such payment
will be agreed on a case-by-case basis. The Academy Trust must not budget
for such a payment unless the Secretary of State confirms in writing that it will
be paid.

The Academy Trust must use the GAG funding it receives prudently to cover
the normal reasonable running costs of the Academy including payments
which fall due pursuant to the School Agreement or the Principal Agreement
and to make payments under the School Agreement which will in turn form a
contribution to the LA’s obligations to pay the unitary charge under the Project
Agreement .

If the Secretary of State makes a payment under the Principal Agreement the
Secretary of State may, subject to clause 3.N, set off or abate an equivalent
amount from any GAG payable to the Academy Trust pursuant to this
Agreement in the following financial year.

Before making any set off or abatement pursuant to clause 3.M above, the
Secretary of State shall:

3.N.1 notify the Academy Trust of the payment under the Principal Agreement;

3.N.2 take Into account (acting reasonably) any representations made by the

Academy Trust providing reasons why the relevant liabilities were not settled;

3.N.3 take into account (acting reasonably) any representations made by the

Academy Trust as to the nature of the liabilities under consideration.
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Carrying forward of funds

3.N Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Waming Notice
under this Agreement, or otherwise terminates the Master Agreement, may be
carried forward without limitation or deduction until the circumstances set out in
clause 3.1 cease to apply or the Academy closes.

4. LAND

“Land” means the land at Richard Street, Commercial Road, London E1 24P, being
land registered under the title numbers set out in the Schedule to this Agreement
and unregistered land shown hatched blue on the Land Registry illustrative plan
annexed to this Agreesment and demised by the Lease.

“Lease” means the lease or other occupational agreement between the Academy
Trust and a third party (the “Landlord”) under which the Academy Trust derives title
to the Land.

“Licence” means the licence to occupy in relation to the Land to be granted to the
PFI Contractor by the Academy Trust immediately following the grant of the Lease to
enable the PFI Contractor to comply with its obligations contained in the Project
Agreement.

“PFI Lease” means the lease of the Land dated 7 June 2002 made between (1) The
Mayor and Burgesses of the London Borough of Tower Hamlets and (2) the PFI
Contractor pursuant io clause 8 of the Project Agreement.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority (including the Landiord) which materially affects
the Academy Trust’s ability to use the Land for the purposes of the Academy.

Restrictions on Land transfer
4A The Academy Trust must:

a) within 28 days of the signing of this Agreement in circumstances where
the Land is transferred to the Academy Trust prior to the date of this
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b)

Agreement, or otherwise within 28 days of the transfer of the Land to
the Academy Trust, apply to the Land Registry using Form RX1 for the
following restriction (the "Restriction”) to be entered in the
proprietorship register for the Land:

No disposition of the registered estate by the proprietor of the
registered estate is fo be registered without a wriften consent signed by
the Secretary of State for Education, of Sanctuary Buildings, Great
Smith Street, London SW1P 3BT;

take any further steps reasonably required to ensure that the
Restriction is entered on the proprietorship regisier;

promptly confirm to the Secretary of State when the Restriction has
been registered;

if it has not registered the Restriction, permit the Secretary of State to
do so in its place: and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove the Restriction, whether by itself, a holding company,
a subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4B

4.C

Save to the extent that any of the Academy Trust’s obligations are the

responsibility of the PFI Contractor (whereupon the Academy Trust must use

reasonabie endeavours to procure the PFI Contractor's compliance with its

obligations under the Project Agreement),the Academy Trust must keep the

Land clean and tidy and make good any damage or deterioration to the Land.

The Academy Trust must not do anything to lessen the value or marketability

of the Land without the Secretary of State’s consent.

The Academy Trust must comply with the Lease and promptly enforce its

rights against the Landlord.
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4.0 The Academy Trust must not, without the Secretary of State's consent:

a)

b)
c)
d)

e)

terminate, vary, surrender, renew, dispose of or agree any revised rent
under the Lease;

grant any consent or licence; or
create or allow any encumbrance; or
part with or share possession or occupation; or

enter into any onerous or restrictive obligations,

in respect of all or part of the Land provided that for the avoidance of doubt

the existence of the PF| Lease and the grant of the Licence by the Academy

Trust shall not be a breach of this clause 4.D.

Option

4. E The Academy Trust grants and the Secretary of State accepts an option (the

“Option”) to acquire the Land at nil consideration. The Secretary of State may

exercise the Option in writing on termination of this Agreement. If the Option is

exercised, completion will take place 28 days after the exercise date in

accordance with the Law Society's Standard Conditions of Sale for

Commercial Property in force at that date.

Option Notice

4.F The Academy Trust:

a)

b)

must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
copy of this Agreement) for a notice of the Option (the “Option Notice™)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;
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d)

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a holding
company, a subsidiary company, or a receiver, administrator or
liquidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after the registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he

may apply to secure the registration.

Property Notices

4.G

If the Academy Trust receives a Property Notice, it must:;

a)

b)

send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;

promptly give the Secretary of State all the information he asks for
about it;

allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

use its best endeavours to help the Secretary of State in connection
with it.

Breach of Lease

4H

4.|

If the Academy Trust is, or if it is reasonably foreseeable that it will be, in

material breach of the Lease, the Academy Trust must immediately give

written notice to the Secretary of State stating what the breach is and what

action the Academy Trust has taken or proposes to take to remedy it,

including timescales where appropriate.

After notifying the Secretary of State under clause 4.H, the Academy Trust
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must;

a) promptly give the Secretary of State all the information he asks for
about the breach;

b) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to remedy or prevent the breach, and

c) use its best endeavours to help the Secretary of State to remedy or
prevent the breach.

Sharing the Land

4.J

4K

Where:

a) the Secretary of State identifies basic or parental need for additional
places in the area in which the Academy is situated; and

b) the Secretary of State then considers that not all the Land is needed for
the operation of the Academy at planned capacity,

the Secretary of State must consult with the Academy Trust to determine
whether part of the Land could be demised or sublet to another Academy
Trust, as the Secretary of State considers appropriate, for the purpose of that
Academy Trust establishing and maintaining an educational institution on the
Land.

To the extent the Academy Trust and the Secretary of State agree to part of
the Land being demised or sublet in accordance with clause 4.J, the Academy
Trust must use its best endsavours to procure either the approval of the
Landlord or any necessary amendments to the Lease in order to enable it to
share occupation of the Land with the incoming Academy Trust and to provide
the incoming Academy Trust with security of tenure over the Land occupied
by it, and shall enter into any legal amangements which the Secretary of State
requires for this purpose subject, during the term of the Project Agreement, to
the PFl Lease and the Licence. The Secretary of State shall meet the
necessary and reasonable costs incurred by the Academy Trust in connection

with this clause.
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4L

5.

For the purposes of clause 4.J:

a) a basic need will arise when the forecast demand for pupil places in
the area where the Academy is situated is greater than the existing
capacity to provide them;

b) a parental need will arise when the DfE is actually aware of an
additional demand for pupil places in the area where the Academy is
situated, following representations from parents in that area; and

¢) planned capacity has the meaning given in clause 2.B.

TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years’ notice to

terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5B

The Secretary of State may serve a Termination Warning Notice where he

considers that:

a)

b)

d)

e)

the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

the standards of performance of pupils at the Academy are
unacceptably low; or

there has been a serious breakdown in the way the Academy is
managed or govemed; or

the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

the Academy is coasting provided he has notified the Academy Trust

that it is coasting; or
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5.C

5.D

f) the Secretary of State is obliged to make a payment under the
Principal Agreement;or

g) the Secretary of State considers that in the immediately preceding 12
month period, the aggregate of payments made by the Academy Trust
to the LA under the Principal Agreement has reached a level which the
Secretary of State considers to be excessive and which may (assessed
objectively) cause the Academy Trust material financial difficulties; or

h) the Secretary of State considers (acting reasonably) that there has
been a Persistent Breach of the School Agreement or the Principal
Agreement likely to materially and adversely impact on the provision of
educational services at the Academy, and for the purposes of this
clause 5.B(g)., "Persistent Breach” means: (i) a particular breach
which has recurred three (3) or more times in any rolling six (6) month
period; or (ii} the occurrence of five (5) or more different breaches in
any rolling six (6) month period;or

i) the Academy Trust has committed a material breach of the School
Agreement or the Principal Agreement; or

j) the Secretary of State has received a notice from the LA informing it of
instances of breaches or non-compliance by the Academy Trust with
the School Agreement or Principal Agreement that may have the
consequence of causing the LA to be in breach or default of the Project
Agreement.

A Termination Warning Notice served under clause 5.B will specify:
a) the action the Academy Trust must take;
b) the date by which the action must be completed; and

c) the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

The Secretary of State will consider any representations from the Academy
Trust which he receives by the date specified in the Termination Waming
Notice. The Secretary of State may amend the Termination Warning Notice to
specify further action which the Academy Trust must take, and the date by
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5.E

which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c}, or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
clause 5.D) he may serve a Termination Notice.

Terminatlon by the Secretary of State after inspection

5.F

5.G

5.G.A

5.H

5.1

5.

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;
or

b) the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall performance of
the Academy Trust.

Not Used

If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
Not Used

If the Secretary of State has determined that the Academy will be removed
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5K

5.L

5M

5.N

5.0

from the Register of Independent Schools and no appeal against that
detemnmination is pending, he may serve a Termination Notice.

Not Used

Not Used

Not Used
Not Used

Not Used

Funding and admission during notice period

5.P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the
Academy Trust may continue during the notice period to admit pupils to the
Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Waming Notice or a
Termination Notice otherwise than under clause 5.A, the Academy Trust may
continue during the notice period to admit pupils to the Academy (unless the
Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.8

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation”).

If the Academy Trust is of the opinion that, after receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely 10 be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), itis
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5T

likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.8 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.S
must specify:

a) the grounds upon which the Academy Trust's opinion is based,
including:

i. evidence of those grounds;

ii. any professional accounting advice the Academy Trust has
received;

iii. adetailed statement of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
All Other Resources, and the period of time within which such
steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget”).
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5.U

5V

5.W

56X

5.Y

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical
solution to the problem.

If no agreement is reached by 30 April (or another date if agreed between the
parties) as to whether the cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert's determination will be final and binding on both parties. The Expert will
be requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert's fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and
Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be bome equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will bé given within 21 days after (a) the Expert's determination
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5.X

5.AA

588

5.CC

5.DD

will have been given to the parties or (b), if later, the Secretary of State will
have given written notice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

The provisions of this clause 5.Z and of clauses 5.AA to 5.LL (inclusive) shall
apply when the Project Agreement is subsisting.

The Secretary of State will, before the start of each Academy Financial Year,
provide the Academy Trust with a final allocation indicating the level of GAG
and EAG to be provided in the next following Academy Financial Year (the
"Indicative Funding").

For the purpose of clauses 5.BB to 5.LL:

"Critical Years" means the current financial year and, if an annual letter of
funding or its equivalent has been received for the following financial year,
that financial year;

"Current Funding” means the funding specified in the annual letters of funding
{or their equivalent) for the Critical Years and all other resources available and
likely to be available to the Academy Trust, including funds detailed in the
Master Agreement;

A "PFI EAG Refusal" occurs where:

(a) the Academy Trust has made a request for EAG funding in connection
with its obligations or discharging its liabilities under the School Agreement or
the Principal Agreement; and

(b) the Secretary of State has not agreed, in accordance with clauses 3.16
and 3.17 of the Master Agreement, to provide such EAG funding to the
Academy Trust,

Within 30 days of being notified by the Secretary of State of a PFI EAG
Refusal, the Academy Trust may provide written notice that it considers that,
after taking into account its Current Funding, it is likely that the running costs
during the Critical Years would cause the Academy Trust to go into Insolvency
("Academy Trust Insolvency Notice").

Any Academy Trust Insolvency Notice must specify:

5.DD.1 the grounds upon which the Academy Trust's opinion is based,

including:

{i) evidence of those grounds;

(i)  any professional accounting advice, upon which the Academy Trust's
opinion is based;

(i) adetailed statement of steps which the Academy Trust proposes to
take to ensure that as soon as reasonably practicable the running costs are
reduced sufficiently in the Critical Years to ensure that such costs are less
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5.EE

5.FF

than its Current Funding and the period of time within which such steps will be
taken,

(iv)  the shortfall in the Critical Years between the Current Funding
expected to be available to the Academy Trust to cover the running costs and
the projected expenditure of  the Academy Trust; and

(v)  adetailed budget of income and expenditure for the Academy during
the Critical Years.

Within 15 days of the provision of the Academy Trust Insolvency Notice, both
parties shall discuss and if possible (using reasonable endeavours) agree
whether or not it is likely that the running costs during the Critical Years would
cause the Academy Trust to go into Insolvency and such Insolvency could not
be avoided through prudent financiai management (including, by using GAG
funding prudently). Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and agree to use their reasonable endeavours to agree
a practical solution to the problem.

If no agreement is reached in accordance with clause 5.EE within 15 days of
the Academy Trust Insolvency Notice being served, then the following
questions shall be referred to an independent expert (the "Expert”) for
determination:

5.FF.1whether, on the basis of the Current Funding, it is likely that the running costs

during the Critical Years would cause the Academy Trust to go into
Insolvency;

5.FF.2whether the Academy Trust is using the funds provided under this Agreement

and the Master Agreement prudently; and

5.FF.3whether the Academy Trust is using the funds provided under this Agreement

and the Master Agreement in accordance with the requirements of this
Agreement and the Master Agreement.

The Expert's determination shall be final and binding on both parties. The Expert
shall be requested to specify in his determination:

(a) the amount of the shortfall (if any) in funding between the running costs
and the Current Funding during the Critical Years (the "Shortfall"); and

(b)  (if appropriate) recommendations as to future spending and the running
costs.

The Expert will be an insolvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert shall be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
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5.GG

5.HH

5.11
5.11.1

5.11.2

5.JJ

5.JJ.1

The parties shali procure that the Expert (together with any educational
specialist appointed pursuant to this clause) will act promptly in determining
the matters referred to him. The Expert will be required to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist shall be appointed by the Chairman of the Specialist Schools and
Academies Trust.

The Expert's and the educational specialist’s fees shall be borne equally
between the parties.

For the purpose of clauses 5.JJ and 5.LL, "Insolvency Decision” means either:

in accordance with clause 5.EE, the Secretary of State agrees with the
Academy Trust that on the basis of the Current Funding it is likely that the
running costs during the Critical Years would cause the Academy Trust to go
into Insolvency which could not be avoided through prudent financial
management (including, using GAG funding prudently); or

an Expert determines in accordance with clause 5.FF that on the basis of the
Current Funding it is likely that the running costs during the Critical Years
would cause the Academy Trust to go into Insolvency or that the Academy
Trust is not using the funds provided under this Agreement and the Master
Agreement prudently and in accordance with the requirements of this
Agreement and the Master Agreement.

Within 10 Business Days of an Insolvency Decision, the Secretary of State
may either at its option:

withdraw the PFI EAG Refusal and promptly pay to the Academy Trust the
amount of requested EAG funding or such other sum as shall be appropriate;
or

5.JJ.2 terminate this Agreement on not less than 20 Business Days notice to the

5.KK

5.LL

Academy Trust.

In the event that the Secretary of State provides additional EAG funding in
accordance with clause 5.JJ, the Secretary of State may within 12 months of
paying the additional EAG funding, terminate this Agreement at any time.

In the event that there is no Insolvency Decision, this Agreement shall
continue and the Secretary of State shall not be obliged to pay to the
Academy Trust the requested EAG funding.

30



Effect of termination

5.MM If this Agreement is terminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

5NN Subject to clauses 5.NN and 5.00, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the Secretary
of State terminates this Agreement otherwise than under clause 5.A, he may at his
discretion indemnify or compensate the Academy Trust.

5.00 The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the Academy
Trust, and will be paid as and when the Secretary of State considers appropriate.

5.PP The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which the Secretary of State may indemnify the Academy Trust
under clauses .MM, may include:

a) staff compensation and redundancy payments;

b) compensation payments in respect of broken contracts;

c) expenses of disposing of assets or adapting them for other purposes;
d) legal and other professional fees; and

e) dissolution expenses.

5.QQ If this Agreement is terminated, and the Academy Trust owns capital assets
which have been partly or wholly funded by HM Government, the Academy Trust
must, as soon as possible after the termination date:

a) transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

b) if the Secretary of State directs that a transfer under clause 5.QQ(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
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subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Govermment.

5.RR The Secretary of State may:

a) Waive all or part of the repayment due under sub-clause 5.QQ(b) if the
Academy Trust obtains his pemmission to invest the sale proceeds for
its charitable purposes; or

b) direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B Except as expressly provided in this Agreement, all provisions of the Master
Agreement have full force and effect.

General
6.C The Academy Trust cannot assign this Agreement.

6.D Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

6.E Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

6.F This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
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6.G

6.H

of which will together constitute the same agreement.

This Agresment and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not Used .
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This Agreement was executed as a Deed on 2018

Executed on behalf of the Academy Trust by:

W%VM and WMJJA%M :

Director Director
OF
Company Secretary
OF
Witness
Name:
Address:

The Corporate Seal of
THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised



ANNEXES

7. ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH EDUCATION,
HEALTH AND CARE PLANS

“EHC plan” means an Education, Health and Care plan made under section 37 of
the Children and Families Act 2014.

7.A Except as set out in clause 8 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special educational
needs, including the admission of pupils with EHC plans. If an Academy Trust
considers that a LA should not have named the Academy in an EHC plan, it may ask
the Secretary of State to determine whether the LA has acted unreasonably, and to
make an order directing the LA to reconsider. The Academy Trust must admit the
pupil if such a determination is pending. The Secretary of State’s determination as
to whether the LA acted unreasonably will be final, subject to any right of appeal
which a parent of the pupil may have to the First Tier Tribunal (Special Educational
Needs and Disability) or the Upper Tribunal Administrative Appeals Chamber.

8. ADMISSION OF CHILDREN WITH A STATEMENT OF SPECIAL
EDUCATIONAL NEEDS

(Clauses 8.A-8.G only apply where the pupil has a statement of special educational
needs (SEN) rather than an EHC plan and where they therefore continue to be
subject to the relevant provisions of the Education Act 1996. EHC plans are
replacing statements of SEN but although all statements of SEN should have been
converted to an EHC plan by the 1 April 2018 this clause is retained to protect pupils
who still have a statement of special education need after this date. The detail on the
drafting of a statement below is retained to protect pupils in exceptional

circumstances.)

“Statement of SEN" means a statement made under section 324 of the Education
Act 1996.

8.A The Academy Trust must admit all children with a Statement of SEN naming
the Academy.
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8.B

8.C

8.D

8.E

8.F

The Academy Trust must have regard to the Special Educational Needs Code
of practice 2001 when dealing with statements of SEN.

Where the LA sends the Academy Trust a draft statement with a proposal that
the Academy is named in the final statement, the Academy Trust must respond
within 15 working days unless the time period falls within a school holiday that
is longer than two weeks in which case the Academy Trust should respond
within 15 working days of the end of the school holiday.

In its response the Academy Trust must either:

a. consent to being named in the final statement or

b. explain why it believes that admitting the child would be incompatible with
the provision of efficient education for other children and the efficient use of
resources, including why no reasonable steps could secure compatibility. In
doing so the Academy Trust must have regard to the relevant legislation
and Code of Practice. If the LA does not agree with the Academy Trust’'s
response, and names the Academy in the child’s Statement of SEN, the
Academy Trust must admit the child to the school as specified in the
statement or otherwise by the LA. The final decision as to whether to name
the Academy falls to the LA.

if the Academy Trust considers that the LA should not have named the
Academy in the statement of SEN, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Academy Trust must admit the pupil if such
a determination is pending. The Secretary of State’s determination will be final,
subject only to any right of appeal which a parent of the child may have to the
First-tier Tribunal {Special Educational Needs and Disability) or the Upper
Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the

First-tier Tribunal (Special Educational Needs and Disability) or the Upper
Tribunal Administrative Appeals Chamber, either for or against the naming of

36



8.G

8.H

the Academy in the child’s statement, then the Tribunal's decision will be
binding, even if it is different from that of the Secretary of State.

Where it has been finally determined that the Academy be named in a child’s
Statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.

Clauses 8.A to 8.G only apply Insofar as the relevant provisions of the Children
and Families Act 2014 relating to SEN and disability do not apply to Academies
and Free Schools.
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SCHEDULE - Land Registered Title Numbers

No. Title Number No. Title Number
1. EGL227229 26. LN86591
2. LN101814 27. LN93582
3. LN102567 28. LN98846
4. LN105692 29, NGL55698
5. LN116903 30. NGL453867
8. LN119600 31. 148954
7. LN124651 32. 168702
8. LN141348 33. 184185
9. LN143159 34. 186890
10. LN143160 35. 218347
1. LN150437 36. 22890
12. LN199496 37. 276129
13. LN205110 38. 287587
14. LN221989 39. 322932
15. LN223374 40. 308548
16. LN23896 41. 402985
17. LN239344 42, 402988
18. LN251393 43. 402991
19. LN251460 44, 418320
20. LN46313 45, 424034
21. LN47211 46. 424098
22. LN60471 47. 424211
23. LN79650 48. 424212
24. LN82289 49. 424213
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No.

Title Number

No.

Title Number

25.

LN86153

50.

424703
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SUMMARY SHEET

Information about the Academy:

Name of Academy Trust Mulberry Schools Trust
Company number 10035860

Date of Master Funding Agreement August 2018
Name of academy Mulberry UTC
Opening date 1 September 2017
Capacity number 800

Age range 14-19

Number of sixth form places 600

Land arrangements Version 1

(Version 1-5 or other)

Address and title number of Land

Mulberry UTC (previously Bow Fire Station),
64 Parnell Road,

London E3 2RU

Title Number EGL 499649




1. ESTABLISHING THE ACADEMY

1.A  This Agreement made between the Secretary of State for Education and
Mulberry Schools Trust is supplemental to the master funding agreement
made between the same parties and dated 2018

(the “Master Agreement”).
Definitions and interpretation

1.8  Except as expressly provided in this Agreement words and expressions
defined in the Master Agreement will have those same meanings in this

Agreement.

1.C The following capitalised words and expressions will have the following
meanings:

“The Academy” means the Mulberry UTC Academy.

“Coasting” has the meaning given by regulations under subsection (3) of section
60B of the Education and Inspections Act 2006 in relation to a school to which that
section applies.

“SEN” means Special Educational Needs and the expressions “special educational
needs” and “special educational provision” have the meaning set out in sections
20(1) and 21(2) of the Children and Families Act 2014.

“Start-Up Period” means up to 7 Academy Financial Years and covers the period up
to the first Academy Financial Year in which it is planned that the Academy will be at

full capacity.

“Termination Notice” means a notice sent by the Secretary of State to the Academy
Trust, terminating this Agreement on the date specified in the notice.

“Termination Warning Notice” means a notice sent by the Secretary of State to the
Academy Trust, stating his intention to terminate this Agreement.

1.D  The Interpretation Act 1978 applies to this Agreement as it applies to an Act of

Parliament.



1.E  Reference in this Agreement to clauses and annexes will, unless otherwise
stated, be to clauses and annexes to this Agreement.

The Academy

1.F  The Academy is a University Technical College as defined in clause 1.4 of the
Master Agreement.

1.G  The Academy Trust will establish and maintain the Academy in accordance
with the Master Agreement and this Agreement.

1.H The Academy Trust opened the Academy on 2 September 2017.

1.1 The Academy Trust must ensure that so far as is reasonably practicable and
consistent with clause 2.Xof this Agreement and the Equality Act 2010, the
policies and practices adopted by the Academy (in particular regarding
curriculum, uniform and school food) enable pupils of all faiths and none to
play a full part in the life of the Academy, and do not disadvantage pupils or
parents of any faith or none. For the avoidance of doubt, this requirement
applies irrespective of the proportion of pupils of any faiths or none currently
attending or predicted to join the school.

2. RUNNING OF THE ACADEMY

Teachers and staff

2.A  Subject to clause 2.A.2 and 7.A of this Agreement and section 67 of the
Children and Families Act 2014, the Academy Trust may, in accordance with
any relevant Guidance, employ anyone it believes is suitably qualified or is
otherwise eligible to plan and prepare lessons and courses for pupils, teach
pupils, and assess and report on pupils’ development, progress and
attainment.

2.A.1 Not used.

2.A.2 The Academy Trust must designate a staff member at the Academy as
responsible for promoting the educational achievement of registered pupils at



the Academy who are being looked after by an LA, or are no longer looked
after by an LA because of an adoption, special guardianship or child
arrangements order, or because they have been adopted from ‘state care’
outside England and Wales, and in doing so must comply with the law,
regulations and guidance that apply to maintained schools. The Academy
Trust must ensure the designated person undertakes appropriate training and
has regard to any guidance issued by the Secretary of State.

Pupils

2B

The planned capacity of the Academy is 800 in the age range 14 - 19,
including a sixth form of 600 places. The Academy will be an all ability
inclusive school

2B.1 The Academy Trust must ensure that the Academy meets the needs of

individual pupils, including pupils with SEN and disabilities, both those with
and without statements of SEN.

Safeguarding

2.C

2.D

The Academy Trust will abide by the requirements of and have regard to any
Guidance on:

a) safeguarding, in particular that contained in the guidance document
entitled “Safeguarding Children and Safer Recruitment in Education” as
amended from time to time; and

b) the employment and work placement/work experience opportunities for
pupils, in particular that contained in the document named “Guidance
on the Employment of Children” as amended from time to time.

The Academy Trust will take appropriate steps to ensure that any work
placement/work experience opportunities for pupils are suitable, so as to
safeguard the health, safety and welfare of pupils whilst employed or on work
placement/work experience either on or off the school premises.



Charging

2.E  Notused.

Admissions

2F  Subject to clauses 2.K- 2.L the Academy Trust will act in accordance with,
and will ensure that its Independent Appeal Panel is trained to act in
accordance with, the School Admissions Code and School Admission
Appeals Code published by the DfE (the “Codes”) and all relevant admissions
law as they apply to foundation and voluntary aided schools, and with
equalities law. Reference in the Codes or legislation to “admission authorities”
will be deemed to be references to the Academy Trust,

2.G  Not used.

2H The Academy Trust must participate in the local Fair Access Protocol. The
Academy Trust must participate in the coordinated admission arrangements
operated by the LA in whose area the Academy Is situated unless it opts out
of doing so in any admissions year by notifying the LA in writing no later than
the date of determining its admissions policy for the Academy.

2.1 Not used

2.J  Notused

2.K Not used

2L The Secretary of State may:

a) direct the Academy Trust to admit a named pupil to the Academy:

i.  following an application from an LA including complying with a
school attendance order as defined in section 437 of the
Education Act 1996. Before doing so the Secretary of State will
consult the Academy Trust; or



2M

2.N

20

2P

2.Q

2.R

ii.  where in relation to a specific child or children the Academy Trust
has failed to act in accordance with the Codes or this Agreement
or has otherwise acted unlawfully; or

b} direct the Academy Trust to amend its admission arrangements where
they do not comply with the Codes or this Agreement, or are otherwise
unlawful.

Not used.
Not used.
Not used.

The Academy Trust must make arrangements to ensure an independent
appeals panel is established for the Academy and its clerk and members are
trained to act in accordance with the Codes. The Academy Trust must ensure
that pérents and ‘relevan} children’ (as described in the Codes) are informed
of their right to appeal to an Independent Appeal Panel if they are dissatisfied
with an admission decision of the Academy Trust. The arrangements for
appeals must comply with the Codes as they apply to foundation and
voluntary aided schools. The determination of the appeal panel is binding on
all parties.

Subject to clause 2.R, the meaning of “relevant area” for the purposes of
consultation requirements in relation to admission arrangements is that
determined by the relevant LA for maintained schools in the area in
accordance with the Education (Relevant Areas for Consultation on
Admission Arrangements) Regulations 1999.

If the Academy does not consider the relevant area determined by the LA for
the maintained schools in the area to be appropriate, it must apply to the
Secretary of State by 1 August before the academic year in question for a
determination of the appropriate relevant area for the Academy, setting out
the reasons for this view. The Secretary of State will consult the Academy



28

2.T

Trust and the LA in whose area the Academy is situated in reaching a
decision.

The Office of the Schools Adjudicator (“OSA”) will consider objections to the
Academy’s admission arrangements (except objections against the agreed
derogations from the provisions of the Codes specified in this funding
agreement, over which it has no jurisdiction). The Academy Trust must
therefore make it clear, when determining the Academy’s admission
arrangements, that objections should be submitted to the OSA. The OSA’s
determination of an objection is binding on the Academy and the Academy
Trust must make appropriate changes to its admission arrangements to give
effect to the Adjudicator's decision within two months of the decision (or by 28
February following the decision, whichever is sooner), unless an alternative
timescale is specified by the Adjudicator.

Not used.

Curriculum

2.U

2V

2.V.1

The Academy Trust must provide for the teaching of religicus education and a
daily act of collective worship at the Academy.

The Academy Trust must comply with section 71(1)-(6) and (8) of the School
Standards and Framework Act 1998 as if the Academy were a community,
foundation or voluntary school, and as if references to “religious education”
and “religious worship” in that section were references to the religious
education and religious worship provided by the Academy in accordance with
clause 2.X.

The Academy Trust must ensure that the curriculum provided to pupils up to
the age of 16 is balanced and broadly based,and includes English,
mathematics, science and (subject to the provisions in clause 2.V) religious
education, and includes provision for technical education with an emphasis on
creative industries, digital technologies and healthcare.

2.V.2 Not Used
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2W

2.X

2Y

2.2

2.AA

Not used.

Subject to clause 2.V, where the academy has not been designated with a
religious character (in accordance with section 124B of the School
Standards and Framework Act 1998 or further to section 6(8) of the
Academies Act 2010):

a) provision must be made for religious education to be given to all pupils
at the Academy in accordance with the requirements for agreed
syllabuses in section 375(3) of the Education Act 1996 and paragraph
2(5) of Schedule 19 to the School Standards and Framework Act 1998,

b) the Academy must comply with section 70(1) of, and Schedule 20 to,
the School Standards and Framework Act 1998 as if it were a
community, foundation or voluntary school which does not have a
religious character, except that paragraph 4 of that Schedule does not
apply. The Academy may apply to the Secretary of State for consent
to be relieved of the requirement imposed by paragraph 3(2) of that
Schedule.

Not used.

The Academy Trust must have regard to any Guidance, further to section 403
of the Education Act 1996, on sex and relationship education to ensure that
children at the Academy are protected from inappropriate teaching materials
and that they learn the nature of marriage and its importance for family life
and for bringing up children. The Academy Trust must also have regard to the
requirements in section 405 of the Education Act 1996, as if the Academy
were a maintained school.

The Academy Trust must prevent political indoctrination, and secure the
balanced treatment of political issues, in line with the requirements for
maintained schools set out in the Education Act 1996, and have regard to any

Guidance.

GRANT FUNDING
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Calculation of GAG

3.A

3.B

3.C

3.D

3.E

3.F

Subject to clause 3.C, the basis of the pupil number count for the purposes of
determining GAG for an Academy Financial Year will be the Academy Trust's
most recent estimate provided in accordance with clause 3.B.

The Secretary of State will, in advance of each Academy Financial Year for
the Academy, request that the Academy Trust provides an estimate of the
number of pupils on roll in the following September for the purposes of
determining GAG for an Academy Financial Year. The Academy Trust must
provide the requested estimate to the Secretary of State as soon as
reasonably practicable.

In the Academy Financial Year which is 9 Academy Financial Years after the
Academy opening date, the basis of the pupil number count for the purpose
of determining GAG will no longer be the estimate provided in accordance
with clause 3.B, but in that and all following Academy Financial Years will be
determined in accordance with clause 3.F.

For any Academy Financial Year in which GAG for the Academy has been
calculated in accordance with clauses 3.A and 3.B, an adjustment may be
made to the following Academy Financial Year's formula funding element of
GAG for the Academy to recognise any variation from that estimate. The
Secretary of State may for this purpose use the Census for the relevant month
(determined at the Secretary of State's discretion) for the Academy Financial
Year in question as a means of determining pupil numbers. The additional or
clawed-back grant will be only the amount relevant to the number of pupiis
above or below that estimate.

Not used.

In the 9th Academy Financial Year after the Academy opening date and all
following Academy Financial Years; the basis of the pupil count for
determining GAG will be:
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3.G

3.H

3.

a) for pupils in Year 11 and below, the Schools Census which is used to
fund maintained schools for the financial year overlapping with the
Academy Financial Year in question; and

b) for pupils in Year 12 and above, the formula which is in use at the time
for maintained schools

The Secretary of State may, at his discretion, adjust the basis of the pupil
count to take account of any diseconomies of scale which may affect the
Academy if it is operating below the planned capacity in clause 2.B. If such an
adjustment is made in any Academy Financial Year, this will not change the
basis of the pupil count for calculating the following Academy Financial Year's
GAG. If the Secretary of State has indicaied that additional grant may be
payable in such circumstances, the Academy Trust wili bid for this additional
grant based on need and providing appropriate supporting evidence. The
Secretary of State may accept or refuse the bid at his discretion.

The Secretary of State may pay a further element of GAG to the Academy
Trust during the Start-Up Period in order to allow the Academy to:

a) purchase a basic stock of teaching and leaming materials (including
library books, text books, software, stationery, science equipment and
equipment for physical education) and other consumable materials; and

b) meet the costs associated with the recruitment and induction of
additional staff.

After the Start-Up Period these costs will be met through the ordinary GAG.

The Secretary of State recognises that if a Termination Notice or a
Termination Warning Notice is served, or the Master Agreement is otherwise
terminated, the intake of new pupils during the notice period may decline and
therefore payments based on the number of pupils attending the Academy
may be insufficient to meet the Academy’s needs. In these circumstances the
Secretary of State may pay a larger GAG in the notice period, to enable the
Academy to operate effectively.
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Other relevant funding

3.J Not used.
3.K Notused.
Carrying forward of funds

3.L  Any additional grant made in accordance with clause 3.1, for a period after the
Secretary of State has served a Termination Notice or a Termination Warning
Notice under this Agreement, or otherwise terminates the Master Agreement,
may be carried forward without limitation or deduction until the circumstances
set out in clause 3.l cease to apply or the Academy closes.

4. LAND

“‘Debt’ means an amount equal to 100% of the Land Value;
“Discharge Process” means the removal of:

i the Legal Charge registered with Companies House against the
Academy Trust;

ii. the Legal Charge from the charges register at the Land Registry
against the title for the Land;

iii. the restriction in the proprietorship register referred to in clause 4.C(a);
and

iv. the notice in the proprietorship register referred to in clause 4.H(a).

“Land” means the land at Bow Fire Stattion, 64 Parnell Road, London, E3 2RU being
the land registered with title number EGL499649, which is to be the permanent site
of the Academy.

“Land Value” means, at any time:

i where the Land has been disposed of as a result of the enforcement of
the Legal Charge by the Secretary of State, the proceeds of that

14



disposal after payment of the seller's necessary and reasonable costs
in connection with the disposal; or

ii. in any other case, the Market Value.

“Legal Charge” means the legal charge over the Land to be entered into by the
Academy Trust in favour of the Secretary of State, in a form and substance
satisfactory to the Secretary of State.

“Market Value” means the market value (as defined in the current edition of the
RICS Valuation Standards) of the relevant part of the Land as determined by a
professionally qualified independent valuer.

“Property Notice” means any order, notice, proposal, demand or other requirement
issued by any competent authority which materially affects the Academy Trust's
ability to use the Land for the purposes of the Academy.

Debt

4A The Academy Trust must pay the Debt to the Secretary of State on
termination of this Agreement or in accordance with clauses 4.J(b) or 4.Q(b)(i)
or on a sale of all or part of the Land with or without the Secretary of State’s
consent.

4B The Debt is secured by the Legal Charge.
Restrictions on Land transfer
4.C The Academy Trust must:

a) apply to the Land Registry using form RX1 for the following restrictions
(each a “Restriction”) to be entered in the proprietorship register for
the Land by the following deadlines:

i.  within 28 days after acquiring the Land:
“No disposition of the registered estate by the proprietor of the

registered estate is fo be registered without a written consent

15



b)

signed by the Secretary of State for Education of Sanctuary
Buildings, Great Smith Street, London SW1P 3BT"; and

i. within 28 days after entering into the Legal Charge:

“No disposition of the registered estate by the proprietor of the
registered estate or by the proprietor of any registered charge, not
being a charge registered before the entry of this resiriction, is to
be registered without a written consent signed by the proprietor
for the time being of the charge dated [date of charge] in favour of
The Secretary of State for Education referred to in the charges
register or by its conveyancer”;

take any further steps required to ensure that each Restriction is
entered on the proprietorship register;

promptly confirm to the Secretary of State when each Restriction has
been registered;

if it has not registered sach Restriction, allow the Secretary of State to
do so in its place; and

not, without the Secretary of State’s consent, apply to disapply, modify,
cancel or remove a Restriction, whether by itself, a holding company, a
subsidiary company, or a receiver, administrator or liquidator acting in
the name of the Academy Trust.

Obligations of the Academy Trust

4.D The Academy Trust must not, without the Secretary of State’s consent:

a)
b)
c)

d)

grant any consent or licence; or
create or allow any encumbrance; or
part with or share possession or occupation; or

enter into any onerous or restrictive obligations,
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4E

in respect of all or part of the Land.

The Academy Trust must obtain the Secretary of State’s consent before
taking any action, including the service of any notice or waiver of any
condition, under any contract relating to the acquisition of the Land.

Property Notices

4.F

If the Academy Trust receives a Property Notice, it must:

a) send a copy of it to the Secretary of State within 14 days, stating how
the Academy Trust intends to respond to it;

b) promptly give the Secretary of State all the information he asks for
about it;

c) allow the Secretary of State to take all necessary action, with or instead
of the Academy Trust, to comply with it, and

d) use its best endeavours to help the Secretary of State in connection
with it.

Option

4.G

The Academy Trust grants and the Secretary of State accepts an option (the
“Optlon”) to acquire all or part of the Land at nil consideration. The Secretary
of State may exercise the Option in writing if this Funding Agreement is
terminated for any reason, or if the Academy‘Trust cannot use all or part of
the Land as the permanent site of the Academy under clauses 4.J or 4.Q. If
the Option is exercised, completion will take place 28 days after the exercise
date in accordance with the Law Society's Standard Conditions of Sale for
Commercial Property in force at that date.

Option Notice

4H

The Academy Trust:

a) must, within 14 days after acquiring the Land or, if later, after signing
this Agreement, apply to the Land Registry on Form AN1 (including a
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b)

d)

copy of this Agreement) for a notice of the Option (the “Option Notice”)
to be entered in the register, taking any further steps required to have
the Option Notice registered and promptly confirming to the Secretary
of State when this has been done;

if it has not registered the Option Notice, agrees that the Secretary of
State may apply to register it using Form UN1;

must not, without the Secretary of State’s consent, apply to disapply,
modify or remove the Option Notice, whether by itself, a hoiding
company, a subsidiary company, or a receiver, administrator or
liguidator acting in the name of the Academy Trust, and

must, in the case of previously unregistered land, within 14 days after
acquiring the Land or, if later, after signing this Agreement, apply to
register a Class C(iv) land charge in the Land Charges Registry, and
send the Secretary of State a copy of the relevant entry within 7 days
after registration has been completed. If the Secretary of State
considers that the Academy Trust has not complied with this clause, he
may apply to secure the registration.

Legal Charge

41  The Academy Trust must

a)

b)

enter into the Legal Charge:

. on completion of the acquisition of the Land, if at that time the
Academy Trust is an exempt charity for the purposes of the
Charities Act 2011, or

iil.  within two weeks after the Academy opens, if the Academy Trust
is not an exempt charity for the purposes of the Charities Act 2011
when it acquires the Land;

within 21 days from the date of the Legal Charge, register it with
Companies House or, if required by the Secretary of State, use all
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reasonable endeavours to assist the Secretary of State in doing so,
including signing and executing any necessary documents;

c) within 28 days from the date of the Legal Charge, apply to the Land
Registry for the Legal Charge to be entered on the charges register,
taking any other steps required to have the Legal Charge registered
and promptly confirming to the Secretary of State when this has been
done; and

d) if it has not registered the Legal Charge, allow the Secretary of State to
register it, and use all reasonable endeavours to help register the Legal
Charge, including signing and executing any necessary documents and
dealing with requisitions from the Land Registry.

Land not used for the purposes of the academy

4J  If the Academy Trust cannot use all or part of the Land as the permanent site
of the Academy but the Secretary of State agrees not to terminate this
Agreement on that basis, the Secretary of State may notify the Academy Trust
that:

a) he intends to exercise the Option to transfer the Land or the relevant
part of it for nil consideration to himself or his nominee;

b} the Academy Trust must pay the Debt or the Market Value; and/or

c) the Academy Trust must sell the Land or the relevant part of it, keeping
some or all of the sale proceeds to fulfil its charitable purposes by
funding the purchase of an alternative permanent site for the Academy,
and accounting to the Secretary of State for any proceeds not so used.

Sharing the Land
4K If:

a) the Academy does not reach its planned capacity, as stated in clause
2.B, within 6 Academy Financial Years; or
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b} the Academy Trust or the Secretary of State serves notice to terminate
this Agreement under clause 5.A; or

c) the Secretary of State considers that not all the Land is needed for the
operation of the Academy at planned capacity,

then:

i. the Academy Trust must share occupation of the Land with such
other academy as the Secretary of State considers appropriate
and enter into any legal arrangements which the Secretary of
State requires for this purpose; or

ii. the Academy Trust must sell part of the Land as required by the
Secretary of State and account for the sale proceeds to the
Secretary of State in part payment of the Debt, after which the
Secretary of State will carry out the Discharge Process over the
part of the Land that has been soid.

Exercise of Rights

4.L

4.M

On termination of this Agreement, the Secretary of State may give notice that
he intends to exercise his rights under clauses 4.G, 5.0D or 5.EE or under the
Legal Charge. Any such notice must state which clause of this Agreement the
Secretary of State intends to exercise, and is without prejudice to his right to
exercise any other rights available to him.

If the Secretary of State exercises the Option on termination of this
Agreement, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of State;

b) the Academy Trust will be deemed to have paid to the Secretary of
State a proportion of the proceeds from the sale of the Land under
clause 5.DD({b); and

c) the Secretary of State will carry out the Discharge Process;
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4.N

4.0

4.P

4.Q

If the Secretary of State enforces the Legal Charge on the termination of this
Agreement, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of State after the Debt has been realised by a receiver;

b) the Academy Trust will be deemed to have paid to the Secretary of
State a proportion of the proceeds from the sale of the Land as
required under clause 4.29 of the Master Agreement; and

¢) the Secretary of State wili carry out the Discharge Process.

If, on termination of this Agreement, the Secretary of State exercises his rights
under clause 5.DD, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of State; and

b} the Secretary of State will carry out the Discharge Process.

if, on termination of this Agreement, the Secretary of State agrees under
clause 5.EE that the Academy Trust may invest the proceeds from the sale of
the Land for its charitable objects, or directs the Academy Trust to pay all or
part of the sale proceeds to the relevant LA, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of State; and

b) the Secretary of State will carry out the Discharge Process.

If the Academy Trust applies to the Secretary of State for consent to sell all or
part of the Land, and if the Secretary of State agrees that the Land is no
longer needed or cannot be used for the purposes of the Academy, he may:

a) exercise the Option; or
b) consent to the sale subject to one or more of the following conditions:
i. that (notwithstanding clause 4.29 of the Master Agreement) the
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Academy Trust pays the Debt (or, if it proposes to sell only part of
the Land, pays the Market Value of the part sold) to the Secretary
of State;

that pursuant to clause 4.29 of the Master Agreement, the
Academy Trust keeps some or all of the sale proceeds for its
charitable purposes, accounting to the Secretary of State for the
remainder; or

that pursuant to clause 4.30 of the Master Agreement, the
Academy Trust pays all or some of the sale proceeds to the
relevant LA and may reinvest all or some of the sale proceeds for
its charitable purposes.

4.R If the Secretary of State consents to the sale of the Land, subject to any of the
conditions in clause 4.Q(b):

a)

b)

if the Secretary of State enforces the Legal Charge, then:

the Academy Trust will be deemed to have paid the Debt to the
Secretary of State after the Debt has been realised by a receiver,

the Academy Trust will be deemed to have paid a proportion of
the sale proceeds to the Secretary of State as required under
clause 4.29 of the Master Agreement; and

the Secretary of State will carry out the Discharge Process;

if all of the Land is sold and the Secretary of State agrees that the
Academy Trust may keep some or all of the sale proceeds for its

charitable purposes, accounting to the Secretary of State for the
remainder, then:

the Academy Trust will be deemed to have paid the Debt to the
Secretary of State;

the Academy Trust will be deemed to have paid a proportion of
the sale proceeds to the Secretary of State as required under
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4.8

d)

clause 4.29 of the Master Agreement; and
iii. the Secretary of State will canry out the Discharge Process;

if part of the Land is sold, and the Secretary of State agrees that the
Academy Trust may keep some or all of the sale proceeds for its
charitable purposes, accounting to the Secretary of State for the
remainder, then:

i. the Academy Trust will be deesmed to have paid the Debt to the
Secretary of State to the extent of the Market Value;

ii. the Academy Trust will be deemed to have paid a proportion of
the sale proceeds to the Secretary of State, as required under
clause 4.29 of the Master Agreement, in relation to the relevant
part of the Land; and

iii. the Secretary of State will carry out the Discharge Process in
relation to the part of the Land which has been sold;

if the Secretary of State directs the Academy Trust to pay some or all of
the proceeds from the sale of the Land to the relevant LA under clause
4.30 of the Master Agreement, or agrees that the Academy Trust may
reinvest the sale proceeds for its charitable purposes, the Secretary of
State will carry out the Discharge Process in relation to the part of the
Land which has been sold.

If the Secretary of State exercises the Option over all of the Land and the

Academy Trust transfers all of the Land to the Secretary of State for nil

consideration, then:

a)

b)

the Academy Trust will be deemed o have paid the Debt to the
Secretary of State;

the Academy Trust will be deemed to have paid a proportion of the sale
proceeds to the Secretary of State as required under clause 4.29 of the
Master Agreement; and
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4T

c) the Secretary of State will carry out the Discharge Process.

If the Secretary of State exercises the Option over only part of the Land, and
the Academy Trust transfers that part of the Land to the Secretary of State for
nil consideration, then:

a) the Academy Trust will be deemed to have paid the Debt to the
Secretary of State to the extent of the Market Value;

b) Academy Trust will be deemed to have paid a proportion of the sale
proceeds to the Secretary of State, as required under clause 4.29 of
the Master Agreement, in relation to the part of the Land transferred,
and

¢c) the Secretary of State will carry out the Discharge Process in relation to
the part of the Land which has been transferred.

Payment of Debt

4.U

4.V

If the Academy Trust pays the Debt to the Secretary of State, the Secretary of
State will carry out the Discharge Process.

If the Academy Trust:
a) sells some or all of the Land in accordance with clause 4.Q(b), or
b) pays the Debt to the Secretary of State,

it will negotiate in good faith with the Secretary of State to agree a deed of
variation for this Agreement.
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5. TERMINATION

Termination by either party

5.A  Either party may give at least seven Academy Financial Years' notice to

terminate this Agreement. Such termination would take effect on 31 August of

the relevant year.

Termination Warning Notice

5B The Secretary of State may serve a Termination Warning Notice where he

considers that:

a)

b)

5.C

the Academy Trust has breached the provisions of this Agreement or
the Master Agreement; or

the standards of performance of pupils at the Academy are
unacceptably low; or

there has been a serious breakdown in the way the Academy is
managed or governed; or

the safety of pupils or staff is threatened, including due to breakdown of

discipline; or

the Academy is coasting provided he has notified the Academy Trust
that it is coasting. '

A Termination Warning Notice served under clause 5.B will specify:
the action the Academy Trust must take;
the date by which the action must be completed; and

the date by which the Academy Trust must make any representations,
or confirm that it agrees to undertake the specified action.

5.0 The Secretary of State will consider any representations from the Academy

Trust which he receives by the date specified in the Termination Waming
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5.E

Notice. The Secretary of State may amend the Termination Waming Notice to
specify further action which the Academy Trust must take, and the date by
which it must be completed.

If the Secretary of State considers that the Academy Trust has not responded
to the Termination Warning Notice as specified under clause 5.C(c), or has
not completed the action required in the Termination Warning Notice as
specified under clauses 5.C(a) and (b) (and any further action specified under
ciause 5.D) he may serve a Termination Notice.

Termination by the Secretary of State after inspection

5.F

5.G

5.GA

5.H

If the Chief Inspector gives notice to the Academy Trust that:

a) special measures are required to be taken in relation to the Academy;
or

b} the Academy requires significant improvement

the Secretary of State may serve a Termination Warning Notice, specifying
the date by which the Academy Trust must make any representations.

In deciding whether to give notice of his intention to terminate under clause
5.F, the Secretary of State will have due regard to the overall perfformance of
the Academy Trust.

Not used.

If the Secretary of State has served a Termination Warning Notice under
clause 5.F and:

a) has not received any representations from the Academy Trust by the
date specified in the notice; or

b) having considered the representations made by the Academy Trust
remains satisfied that this Agreement should be terminated;

he may serve a Termination Notice.
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5.1

Not used.

Termination by the Secretary of State

5.4

5K

5.L

5.M

5N

5.0

If the Secretary of State has determined that the Academy will be removed
from the Register of Independent Schools and no appeal against that
determination is pending, he may serve a Termination Notice.

If on or after 31 March 2017 or at any time thereafter but before the Academy
opens, the total number of prospective pupils who have accepted offers of
places to attend the Academy in September 2017 is less than either (i) 40
Year 10 or (ii) 155 Year 12 pupils, the Secretary of State may:

a) require the Academy Trust not to open the Academy until both 40
prospective Year 10 pupils and 155 prospective Year 12 pupils have
accepted offers of places to attend the Academy; or

b) serve a Termination Notice.

If at any time after the Academy has opened, the Secretary of State considers
that the Academy is not financially viable because of low pupil numbers, then

he may:
a) serve a Termination Waming Notice; or
b) serve a Termination Notice.

If both parties agree that the Academy is not financially viable because of low
pupil numbers, they may jointly terminate this Agreement after agreeing the

precise terms of termination.

If full planning permission (inctuding where relevant listed building consent} in
respect of the Land has not been obtained by 31 August 2016, the Secretary
of State may serve a Termination Notice.

if at any time before the Academy opening date, the Secretary of State
considers that:
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b)

the Academy would, on opening, provide an unacceptably low standard
of education; or

the safety of pupils or staff at the Academy would, on opening, be

threatened; or
the staff employed at the Academy are unsuitable; or

there is a serious breakdown in the way the Academy Trust is being
managed or governed; or

the buildings and other structures on the Land are unsuitable or the
Academy Trust has not obtained Building Regulations approval,

he may either:

A

require the Academy Trust:
i. not to open the Academy; or

ii.  notto admit pupils of a particular age range, to be determined by
the Secretary of State; or

iii. not to use any bulilding or other structure on the Land,

until each relevant matter in paragraphs (a) to (e) above has been resolved to

the Secretary of State’s satisfaction; or

B.

serve a Termination Notice.

Funding and admission during notice period

5P

5.Q

If the Secretary of State serves a Termination Notice under clause 5.A, the

Academy Trust may continue during the notice period to admit pupils to the

Academy, and to receive GAG and EAG, in accordance with this Agreement.

If the Secretary of State serves a Termination Wamning Notice or a

Termination Notice otherwise than under clause 5.A, the Academy Trust may

continue during the notice period to admit pupils to the Academy (unless the
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Secretary of State specifies otherwise), and to receive GAG and EAG, in
accordance with this Agreement.

Notice of intention to terminate by Academy Trust

5.R

5.8

5T

The Secretary of State will; before the start of each Academy Financial Year,
provide the Academy Trust with a final funding allocation indicating the level
of GAG and EAG to be provided in the next Academy Financial Year (the
“Funding Allocation”).

If the Academy Trust is of the opinion that, afier receipt of the Funding
Allocation for the next Academy Financial Year (the “Critical Year”) and after
taking into account all other resources likely to be available to the Academy,
including other funds that are likely to be available to the Academy from other
academies operated by the Academy Trust (“All Other Resources”), it is
likely that the cost of running the Academy during the Critical Year would
cause the Academy Trust to become insolvent (and for this reason only) then
the Academy Trust may give written notice of its intention to terminate this
Agreement on 31 August before the Critical Year.

Any notice given by the Academy Trust under clause 5.8 must be provided to
the Secretary of State within six weeks of the Secretary of State issuing the
Funding Allocation. The notice given by the Academy Trust under clause 5.5
must specify:

a) the grounds upon which the Academy Trust’s opinion is based,
including:

I.  evidence of those grounds;

ii. any professional accounting advice the Academy Trust has

received;

iii. a detailed statemerit of steps which the Academy Trust proposes
to take to ensure that the running costs of the Academy are
reduced such that costs are less than the Funding Allocation and
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5.U

5V

5.W

5X

All Other Resources, and the period of time within which such
steps will be taken; and

b) the shortfall in the Critical Year between the Funding Allocation and All
Other Resources expected to be available to the Academy Trust to run
the Academy and the projected expenditure on the Academy; and

c) a detailed budget of income and expenditure for the Academy during
the Critical Year (the “Projected Budget’).

Both parties will use their best endeavours to agree whether or not the cost of
running the Academy during the Critical Year would cause the Academy Trust
to become insolvent. Both parties recognise that they will need to engage in a
constructive dialogue at the time about how best to provide education for the
pupils at the Academy and use their best endeavours to agree a practical

solution to the problem.

If no agreement is reached by 30 Agpril (or another date if agreed between the
parties) as to whether the ¢cost of running the Academy during the Critical
Year would cause the Academy Trust to become insolvent, then that question
will be referred to an independent expert (the “Expert”) for resolution. The
Expert’s determination will be final and binding on both parties. The Expert will
he requested to specify in his determination the amount of the shortfall in
funding (the “Shortfall”).

The Expert will be an insclvency practitioner with significant professional
experience of educational institutions or academies. If the parties fail to agree
upon the appointment of the Expert then the Expert will be appointed by the
President of the Institute of Chartered Accountants in England and Wales.
The Expert’s fees will be borne equally between the parties.

The Expert will be required in reaching his determination to take account of
advice from an educational specialist who is professionally familiar with the
issues arising from the budget management of schools. If the parties fail to
agree upon the appointment of the educational specialist then the educational
specialist will be appointed by the Chairman of the Specialist Schools and

30



5Y

Academies Trust (or any successor or equivalent body). The educational
specialist's fees will be borne equally between the parties.

If the Expert determines that the cost of running the Academy during the
Critical Year would cause the Academy Trust to become insolvent, and the
Secretary of State will not have agreed to provide sufficient additional funding
to cover the Shortfall, then the Academy Trust will be entitled to terminate this
Agreement, by notice expiring on 31 August before the Critical Year. Any
such notice will be given within 21 days after (a) the Expert's determination
will have been given to the parties or (b), if later, the Secretary of State will
have given written natice of his refusal to provide sufficient additional funding
for the Academy to cover the Shortfall.

Effect of termination

572

5.AA

5.BB

5.CC

If this Agreement is terminated, the Academy will cease to be an Academy
within the meaning of sections 1 and 1A of the Academies Act 2010.

Subject to clauses 5.BB and 5.CC, if the Secretary of State terminates this
Agreement under clause 5.A, he will indemnify the Academy Trust. If the

Secretary of State terminates this Agreement otherwise than under clause
5.A, he may at his discretion indemnify or compensate the Academy Trust.

The amount of any such indemnity or compensation will be determined by the
Secretary of State, having regard to representations made to him by the
Academy Trust, and will be paid as and when the Secretary of State
considers appropriate.

The categories of expenditure incurred by the Academy Trust in consequence
of termination, for which.the Secretary of State may indemnify the Academy
Trust under clauses 5.AA, may include:

a) staff compensation and redundancy payments;
b) compensation payments in respect of broken contracts;

c) expenses of disposing of assets or adapting them for other purposes;
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d)

e)

legal and other professional fees; and

dissolution expenses.

5.DD If this Agreement is terminated, and the Academy Trust owns capital assets

which have been partly or wholly funded by HM Government, the Academy

Trust must, as soon as possible after the termination date:

a)

b)

transfer a proportion of those capital assets, equal to the proportion of
the original financial contribution made by HM Government, to a
nominee of the Secretary of State to use for educational purposes; or

if the Secretary of State directs that a transfer under clause 5.DD(a) is
not required, pay to the Secretary of State at the termination date (or,
by agreement with the Secretary of State, at the date of their
subsequent disposal) a sum equivalent to the proportion of the original
financial contribution made by HM Government.

5.EE The Secretary of State may:

a)

b)

Waive all or part of the repayment due under sub-clause 5.DD(b) if the
Academy Trust obtains his permission to invest the sale proceeds for
its charitable purposes; or

direct the Academy Trust to pay all or part of the sale proceeds to the
relevant LA.

6. OTHER CONTRACTUAL ARRANGEMENTS

Annexes

6.A Any annexes to this Agreement form part of and are incorporated into this
Agreement.

The Master Agreement

6.B Except as expressly provided in this Agreement, all provisions of the Master

Agreement have full force and effect.
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General

6.C

6.D

6.E

6.F

6.G

6.H

The Academy Trust cannot assign this Agreement.

Failure to exercise, or a delay in exercising, any right or remedy of the
Secretary of State under this Agreement (including the right to terminate this
Agreement), or a single or partial exercise of such a right or remedy, is not a
waiver of, and does not prevent or restrict any initial or further exercise of, that
or any other right or remedy.

Termination of this Agreement will not affect the accrued rights, remedies,
obligations or liabilities of the parties existing at termination.

This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall constitute a duplicate original, but all
of which will together constitute the same agreement.

This Agreement and any dispute or claim arising out of or in connection with it
or its subject matter or formation (including non-contractual disputes or
claims) shall be governed by and construed in accordance with the law of
England and Wales, and submitted to the exclusive jurisdiction of the courts of
England and Wales.

Not used.
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This Agreement was executed as a Deed on 2018

Executed on behalf of the Academy Trust by:

7Y % 974""“/ and U’aurm% ,

Director Director
O
Company Secretary
O
Witness
Name:
Address:
The Corporate Seal of

THE SECRETARY OF STATE FOR EDUCATION

affixed to this deed is authenticated by:

Duly Authorised
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ANNEXES

7. ADMISSION OF CHILDREN AND YOUNG PEOPLE WITH
EDUCATION, HEALTH AND CARE PLANS

“EHC plan” means an Education, Health and Care plan made under section 370f
the Children and Families Act 2014.

7.A  Except as set out in clause 8 below, the Children and Families Act 2014
imposes duties directly on Academies in respect of pupils with special
educational needs, including the admission of pupils with EHC plans. If an
Academy Trust considers that a LA should not have named the Academy in
an EHC plan, it may ask the Secretary of State to determine whether the LA
has acted unreasonably, and to make an order directing the LA to reconsider.
The Academy Trust must admit the pupil if such a determination is pending.
The Secretary of State’s determination as to whether the LA acted
unreasonably will be final, subject to any right of appeal which a pupil (if over
compulsory school age) or the parent of the pupil may have to the First Tier
Tribunal (Special Educational Needs and Disability) or the Upper Tribunal
Administrative Appeals Chamber.

8. ADMISSION OF CHILDREN WITH A STATEMENT OF SPECIAL
EDUCATIONAL NEEDS

(Clauses 8.A-8.G only apply where the pupil has a statement of special educational
needs (SEN) rather than an EHC plan and where they therefore continue to be
subject to the relevant provisions of the Education Act 1996. EHC plans are
replacing statements of SEN but although all statements of SEN should have been
converted to an EHC plan by the 1 April 2018 this clause is retained to protect pupils
who still have a statement of special education need after this date. The detail on the
drafting of a statement below is retained to protect pupils in exceptional
circumstances.)

“Statement of SEN” means a statement made under section 324 of the Education
Act 1996.

8.A The Academy Trust must admit all children with a Statement of SEN naming
the Academy.
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8.B

8.C

8.D

8.E

8.F

The Academy Trust must have regard to the Special Educational Needs Code
of practice 2001 when dealing with statements of SEN.

Where the LA sends the Academy Trust a draft statement with a proposal that
the Academy is named in the final statement, the Academy Trust must
respond within 15 working days unless the time period falls within a school
holiday that is longer than two weeks in which case the Academy Trust should
respond within 15 working days of the end of the school holiday.

In its response the Academy Trust must either;
a. Consent to being named in the final statement of;

b. explain why it believes that admitting the child would be incompatible with
the provision of efficient education for other children and the efficient use
of resources, including why no reasonable steps could secure
compatibility. In doing so the Academy Trust must have regard to the
relevant legislation and Code of Practice. If the LA does not agree with the
Academy Trust's response, and names the Academy in the child's
Statement of SEN, the Academy Trust must admit the child to the school
as specified in the statement or otherwise by the LA. The final decision as
to whether to name the Academy falls to the LA.

If the Academy Trust considers that the LA should not have named the
Academy in the statement of SEN, it may ask the Secretary of State to
determine whether the LA has acted unreasonably, and to make an order
directing the LA to reconsider. The Academy Trust must admit the pupil if
such a determination is pending. The Secretary of State’s determination will
be final, subject only to any right of appeal which a parent of the child may
have to the First-tier Tribunal (Special Educational Needs and Disability) or
the Upper Tribunal Administrative Appeals Chamber.

If a parent of a child for whom the LA maintains a statement appeals to the
First-tier Tribunal (Special Educational Needs and Disability) or the Upper
Tribunal Administrative Appeals Chamber, either for or against the naming of
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8.G

8.H

the Academy in the child’s statement, then the Tribunal's decision will be
binding, even if it is different from that of the Secretary of State.

Where it has been finally determined that the Academy be named in a child's
Statement of SEN, the Academy Trust must admit the child to the Academy,
notwithstanding any other admissions requirements in this Agreement.

Clauses 8.A to 8.G only apply insofar as the relevant provisions of the
Children and Families Act 2014 relating to SEN and disability do not apply to
Academies and Free Schools.
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